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Court of Appeals of the District of Columbia. 


No. 4270. 

Ruth Estellk Loop Lahkabee et al.. Appellants. 

vs. 

J. Franklin Hell et al. 


a Supreme Court of the District of Columbia. 

In Equity. 

No. 42370. 

Ruth Estelle Loop Lariubee, Plaintiff, 

vs. 

J. Franklin Hell, Cuno II. Rudolph, James F. Oyster, Clarence 
O. SheiTill, and David Lynn, Mombei-s of the Zoning Commission 
of the District of Columbia: The Zoning Commission of the Dis¬ 
trict of Columbia ; John W. Oehmann, Inspector of Huildings for 
the District of Columbia, and The 2100 Massachusetts Avenue, 
Incoi-porated, Defendants. 

United States of America, 

District of Columbia, ss: 

He it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above entitled cause, to wit: 

d 
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1 Original Bill of Complaint. 

Filed March 22, 1924. 

In the Supreme Court of the District of Columbia. 

In Equity. 

No. 42370. 

Ruth Estelle Loop Larrabee, Plaintiff. 

vs. 

J. Franklin Bell, Cuno H. Rupolpii, James F. Oyster, Clarence 
(). Sherrill, and David Lynn, Members of the Zoning Commission 
of the District of Columbia; The Zoning Commission of the Dis¬ 
trict of Columbia; John W. Oehmann, Inspector of Buildings for 
the District of Columbia, and The 2100 Ma.ssachusetts Avenue, 
Incorporated, Defendants. 

To the Supreme Court of the District of Columbia, holding an 
E(|uity Coui-t for siiid District: 

The original bill of complaint shows to the Court as follows: 

1. The plaintiff Ruth Estelle Loop Larrabee, is a citizen of the 
ITiited States, and a resident of the District of Columbia, and brings 
this suit in her own right. 

2. The defendants J. Franklin Bell, Cuno 11. Rudolph, James F. 
Oyster, Clarence O. Sherrill, and David Lynn, are citizens of the 
United States and residents of the Di.rtrict of Columbia; and are sued 
in their official capacity as members of the Zoning Commission of 
the District of Columbia; the Zoning Commission of the District 
of Columbia, is a corporation duly created by act of Congress, and is 
sued in its own right, as will hci*einafter more fully appear; John 11. 
Ochlmann is sued in his official capacity as liij^pector of Buildings 

for the District of Columbia; 2100 Ma.'j.<4ichu.«etts Avenue, 

2 lncor|)orated, is a foreign coq)oration having been organize<l 
under the laws of the State of Delaware, having an offiee in 

the District of Columbia, and is sued in its own right. 

3. The jdaintiff is the owner of premises 1514 21st — X. W. Wash¬ 
ington, District of Columbia, and is in close pro.ximity to said pro¬ 
posed 2100 Massachusetts Avenue incoi*])orated property, being lot 
37 in square 07 Washington, D. C. and has resided there for many 
veal's, and maintained and m'cu]»ied the same as her home, with the 
hope that she might be protected from objectionable structures by 
virtue of the zoning law enacted by the Congress of the United States, 
intende<l as she is advised, to protect residential districts within the 
District of Columbia, from high and commercial buildi ngs. That 
she is informed and believes and so avers, that on or about the month 
of September, 1922, one John M. Donn, an architect by profession, 
addressed an informal letter to the Zoning Commission of the Dis- 
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trict, suy:^oslin^ that the property located at the Southwest corner 
of Mun^aehusetts Avenue and 21st Street, north west, in the City of 
Washington, would be acee])table as a location for an apartment 
house, if the frontage of *21st street would be changed as to height, 
so that the then existing zone height of fifty-five height might be 
increased to a ninety fet't height, and suggesting that said commis¬ 
sion change the height zone of lots numbered 27, 22, 818, 819 and 
820, in s<juare 07, so as to increase the right of the owner to con¬ 
struct an a])aitment building of eight stories to a height of ninety 
feet; that the said Zoning Commission took cognizance of said re- 
(|uest and wrote to sjud architect, that the Zoning Commis- 
o sion would hold a hearing in the Board room in the District 
building on the 19th day of October, 1922, and had considered 
said change favorably, recpiesting said architect to be present at said 
time and place, to wit at 10 A. M. of said 19th day of October, 1922; 
that the Zoning Commission then caused an advertisement to appear 
in the Washington Post from the fith day of October to the loth. 
1922. both inclusive, notifying all “pei-sons interested” affording 
them ‘‘an o])portunity to bo heard at said public hearing” as stat(Ml 
in sfiid advertisement “ in compliance with the provisions of section 
”> of the act of Congress a])prove<l March 1st, 1920.” That as a re¬ 
sult of sai<l advertisement to the public and the said letter addivssed 
to siiid architect, advising him specifically to be [)resent, no objections 
had heen raised to changing said zone height of the street frontage 
on 21st street, N. W. so as to enable the said applicant to con.struct 
an eight story af)artment building upon said lots changed, of an in¬ 
ferior construction and puiTiose so as to be commercially profitable, 
immediately adjacent to the plaintiffs residence and immediately 
(►pposite and within the immediate vicinity of the most spacious 
and costly homes and places of residence in the City of Wa.shington. 
theretofore specially ])rotected from such encroachments by the Zon¬ 


ing Act of March 1, 1920. 

That on said 19 day of October, 1922, the said Zoning Commis¬ 
sion acted upon said suggestions made to them by said architect, and 
undertook to change the height district of said lots mentioned in said 
advertisement from a oo foot height to an 85 foot height, which was 
later changed to a 90 feet height, as will more fully a])pear by refer¬ 
ence to the record of said cause marked as, file number E. D. 
4 178.275, together with the plat books in the office of said 

Zoning Commission all of which the plaintiff calls upon the 
defendants the Zoning Commission to make a certified copy, and 
attach the same to their answer to this bill. 

Plaintiff is advised and believes and so avers that all of the said 
proceedings had before the Zoning Commission with respect to the 
changing of said lots fronting on 21st street N. W. were defective 
and not in complianee with the true spirit of the Zoning act in that 
the said act specifically provides that in a case such as above stated 
“the ownei*s of at least fifty percentum” of the frontage within the 
area proposed to be changed “must join in a petition,” before the 
Zoning Commission can even “consider the petition” for such 
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change; that the arcliiteet above refernd to was not the owner of said 
lots and exhibited no authority to act for said owners in the premises. 

Plaintiff is advised and believes and .«o avei*s that the said publi¬ 
cation of said advertisement for said hearing was inserted only eight 
week davs, instead of ten week davs. two of said davs on which said 
advertisement was published were Sundays, and that said notice re- 
(juired by said statute was not given to the ownei*s of said street front¬ 
age proj)osed to be changed, and is null and void. That said notices 
of said hearing failed to properly dcscril)e the lots and f)roperty to 
be affected by .«aid change, in that the designation of lots 819 and 
8*20 in s<juare <>7. are not designations of record title, as described 
and recorded in the Office of the Surveyor’s oflice for the District of 
(V)lumbia, but for purj)oses of taxation only, and such reference to 
said ju’operty and descriptions of the .'^ame are not sufficient 
o to coinj)ly with the said statute, and are void and of no effect. 

That said notices by publication in the new.«papers ha<l 
for sonic time jirior to the 19 day of October 1922, been augmented 
by sending personal notices to all persons interested by mail or 
through the service of the Metrojiolitan Police force, which the plain¬ 
tiff is advised and believes had not been done in this case. 

4. Plaintiff further calls attention to the (’ourt that the height 


District of lots fronting on 


Massachu.'^etts avenue and on 21st street 


proposed to be used for the proposed a]»arlinent building, divides lots 
2^> (818), 22, 21 and 27 (819. 820), so that the pretended chanp* 
ordered on October 19, 1922, related only to the lots fronting on said 
21st street, while the rear of the lots fronting on Massachusetts 


avenue having a height zone less than 90 feet are propo.'jed to be oc¬ 
cupied by a structure 90 feet in height, as will more fully appear by 
a rough draft of said lots and area referred to, which rough draft is 
filed lierewith and marked exhibit 1. 


Plaintiff is informed and believes that an application for a j>ei- 
mit has l)een lodged with the defendant the Inspector of Buildings 
for the District of Columbia, recpiesting autbority to construct a cer¬ 
tain building on lots 27, 28, 819, 820, 81S, 20, *21 and 22, in sfjuare 
()7, of the (’ity of Washington, District of ('olumbia, dated March 


4th, 1924, though the aecompanying plans and drawings are dated 
March 19, 1924; that said application and plans describe an apart¬ 
ment building eight stories in height and containing living quarteis 
consisting of one, two ami three rooms each, approximately of 144 
living (piarters, aj^artments or tenements. That Siud" applica- 
0 tion is pretended to be .signed by ‘‘2100 Massachusetts Avenue, 
Incorporated, Francis J. Murray.” That under the regula¬ 
tions promulgated by the Commissioners of the District of Columbia, 
relating to the ofhee of the defendant the In.spector of Buildings, it is 
incumbent upon the owner of the .sud ]u*o]»erty or his duly author¬ 
ized agent to make api)lication and sign the .same for a permit for 
the erection of buildings in the Di.strict of Columbia. That the 


records of the Recorder of Deeds for the District of Columbia, the 
j)laintiff is informed and believes and avers has been .searched and 


that no deed has been found on record conveying the title to any j>art 
of the .<ai<l lots to the applicants “2100 Massachusetts Avenue In¬ 
corporated, nor to Francis J. Murray” and avers that she is advised 
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that such application for a ])('niiit to erect such building on said lots 
is void and of no eifect in law, and said Building Inspector should 
he restrained from issuing such a ])crinit on such application. 

(). Plaintiff further avers that the pretended owner of said premises 
at Massachusetts avenue and ‘21st street, is a foreign corporation hav¬ 
ing Ix'en incorporated, she is advised and l)elieves in the state of 
Delaware, and is believed to maintain an office in the District of 
Columbia, but the location of which is unknown to the plaintiff; 
though is now actively engaged in jiromoting and financing the con¬ 
struction of said building under the style and name of ^‘2100 
Massachusetts Avenue lncor])orated'\ That a deed of trust for aj)- 
proximately $425,000 has been created by said corporation and left 
for record in the Recorder’s office* on I'ehriiarv 20th, 1024, though no 
record evidence apj)ears on tile tliat a conveyance of said title vests 
in said cor|K)ration other than said deed of trust might indicate, the 
plaintiff is informed and believes and .so avei's. 

7 7. 44ie plaintiff avers that she owns the ])roperty in which 
she resides at 1514 21st street, X. W. being less than 17 feet 

from the ])ro])osed construction eff said building; that the street 
frontage propose<l to he changed by the defendants, the Zoning 
Commission, directly affected hi'r own ]>ro])erty, on October 10, 1022, 
though she had no actual notice of the same at the time, nor until 
the month of Fel)ruary. 1021; that said change of zone district from 
a 55 foot height to a 00 foot height without affording a notice by 
letter similar to the letter sent to John II. Donn, on filing of his 
said suggestion that said change be eff(*cted, would have afforded her 
an opportunity to be ])res(‘nt and ])rotest to such change, and protect 
her property from said injury. That said section 4 of the Zoning 
law above referred to. plaintiff is advised and believes and avers was 
intended to protect her said property from undesirable encroach¬ 
ments, by limiting the heiglil on which buildings could be con¬ 
structed, so as to become commercially profitable notwithstanding 
the high price of land incident to all communities in which large 
sums of money have been e.\p(‘nd(‘d to beautify and restrict the use 
of prof>ei1y. That the community in which her home and property 
are located, is of such a character, and the price of land is so great, 
that it would be impractical to construct a building containing liv¬ 
ing quarters of one, two and three rooms each, and would have been 
impossible to construct and maintain profitably such a building 
had not the defendants the Zoning Commission undertaken to 
change the height of said lots on 2lst street to a 00 foot height, as 
is clearly intimated in said record E. D. 178.275, above re- 

8 ferred to. 

8. Plaintiff avers that the matters complained of in the 
preceding paragraphs in this bill of complaint, have cast a 
cloud upon her title to her said pro])erty, and that the said applica¬ 
tion for a permit if a permit be actually issued by the Inspector of 
Buildings, and the tlefendant “2100 Massachusetts Avenue, Incorpo¬ 
rated” be permitted to construct the structure contemplated, will de- 
strov the character of the neighborhood and communitv in which 
she resides, and greatly depreciate her property, together with prop- 
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ertios for several s<juares in sai<l vicinity, (»f persons who conleinplate 
filing similar suits, enjoining said grievances; and that by reason of 
alK)ve matters and things said violations of the zoning law, l)V the 
several defendants, will constitute an irreparable and irremediable 
loss and damage to the plaintiH*, and those similarly situated, their 
respective propeilies will he taken from them, without due ])roeess of 
law, in violation of the Constitution of the Ignited States and the 
laws made in pursuance thereof has been taken away, and the plain¬ 
tiff is about to l)e deprived of the value which her property has by 
reason of the present community, and the protection afforded to it 
by the law not to have adjacent buildings imi)airing the value of 
her said jjroperty erected except in pursuance of the statute in such 
cases made and providetl after due notice to the plaintiff. That the 
pretended action of the Commission tends to destroy the plaintiff's 
property right to hold her property free from the im|)airment of its 
value by unauthoriz(‘d .'Structures erected upon the property adjacent 
thereto contrary to the rights guaranteed by the fifth airn'iidment to 
the Federal Constitution not to have her property taken with- 

9 out due process of law and also cfuitrary to her right to he 
.s^'ciire in her property from vexatious and unc(*rtain operation 

of municipal authority acting erroneously or in an arbitrary manner, 
as guaranteed to her by the Federal Con.'^titution, and ]»articularly 
by amendments 4, (J, 0 and 10 thereof. 

Wherefore the premises consideri'd, the plaintiff being without a 
])lain adequate reme<ly at law, respectfully prays as follows. 

1. That J. Franklin Hell, Cuno II. Uudol])!!, James F. Oyster, 
Clarence O. Sherrill, David Lynn, memhei*s of the Zoning Commis¬ 
sion of the District of Columbia; The Zoning Commission of the 
District of Columbia; John II. Oehmann, Inspector of Buildings for 
the District of Columbia, and 2100 Mai^siichusetts Avenue, Incorpo¬ 
rated, be made parties defendant and serve<I with process, and le- 
(juired to answer the exigencies thereof. 

2. That the order of the defendants J. Franklin Hell, Cuno 11. 
Rudolph, James F. Oyster, Clarence O. Sherrill, and David Lynn, 
members of the Zoning Commi.ssion of the Di.strict of Cohimhia, and 
the Zoning Commission of the District of Columbia, issued on the 
19th day of October, 19*22, pretending to change the height zone 
of lots 27, 22, 818, 819 and 820 in square 67, in the City of Wa.'^h- 
ington, District of Colund^ia, .‘^o as to increase the height district from 
55 feet to 90 feet height district, he .^^et aside and declared null and 
void, and said lots al>ove referred to by said misdescription, be de¬ 
clared by this honorable Court to remain at their former height zone 
of fifty five feet height district, so as to remove .said cloud from said 

title thereto. That said Zoning Commi.ssion be enjoined and 

10 restrained until final hearing from in any manner issuing any 
further orders with respect to siiid lots and property, and 

the occupancy thereof, or the u.se or ar(‘a thereof. 

3. That by injunction pendente lite, the defendant John H. 
Oehmann, Inspector of Buildings, for the District of Columbia, may 
be restrained and enjoined until final hearing and decree in this cause 
from issuing to the defendant 2100 Massaclmsetts Avenue, Incorpo- 
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rated, a building permit to eonstriiet any building on the lots above 
described and mentioned in this bill, and especially lots 27, 22, 818, 
819 and 820 in sijuare 07, upon the application now on file in said 
Inspector’s office, and that a final decree may be passed declaring said 
application null and void and of no effect in law, and to be such 
as not to entitle the defendant 2100 Massachusetts Avenue Incorpo¬ 
rated, to a permit thereon. 

4. That the defendant the 2100 Massachusetts Avenue Incorpo¬ 
rated, may be restrained and enjoined from enforcing their plans to 
construct upon said lots 27, 22, 818, 810 and 820 square 67, an apart¬ 
ment hous(' more than oo feet in height, and covering an area of 
occupancy in the rear and sides of said lots, greater than the height 
or area fixed by the original order zoning said lobs in 1920, until 
final hearing of this cause, and permanently thereafter. That the 
<lefendant 2100 Mavssachusetts Avenue, Incorporated, may be re- 
(juired to present to the Court and file as a part of their answer, tlie 
])lans of the building proposed to construct on said property, showing 
the size and numl)er of living quarters, to be contained therein, and 
the actual co.st of said building and the price paid for the ground 
upon which said structure is to be built, as well as a copy of the 
deed of trust securing the incumbrances recorded and to be 
11 recorded against said pro[)erty. 

And for such other and further relief as to this honorable 
Court may seem meet and proper. 

RUTH ESTELLE LOOP LARRABEE, 

Plaintiff. 

CLAYTON E. EMIG., 

Attorney for Plaintiff. 

OisTKicT OF Columbia, ss: 

1, Ruth Estelle Loop Larrabee on oath say that I am the plaintiff 
name<l in the foregoing bill of complaint, and that I have read the 
said bill, and know the contents thereof; that the allegations therein 
s('t forth as of personal knowledge are true, and those stated on in¬ 
formation and belief, I believe to be true. 

RUTH ESTELLE LOOP LARRABEE. 

Subs(*ribed and sworn to before me this 21st day of March, 1924. 

[sEAL.l KATE P. JOHNSON, 

Xotanj Public in and for the District of Columbia. 
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♦ 


!Spa. to Aim. 

Issued March 22, 1924. 

♦ ♦ ♦ ♦ ♦ 


* 


The President of the Pnited States to 1, J. Franklin Bell; 2, Cuno 
H. Budolph; 3. James F. Oyster; 4, ( Jarenee O, Sherrell; 5. David 
Lynn: 9, The Zoning Comniission of the District of Columbia; 7, 
John W. Oelnnann, Inspector of Buildinijs for D. (’.; <S, The 2100 
Massachusetts Avenue, A. II. Ferj^uson, Secty., Defendants: 


You are hereby commanded to a])pear in this Court on or before 
the tenth day, exclusive of Sundays and legal holidays, after the day 
of the service of this subpo-na upon you and answer the exigency of 
the bill, und(‘r [»ain of attachment and such other process of con¬ 
tempt as the Court shall award: and if your a])pearance in this suit 
be not entered in the Clerk’s office within said time the bill may be 
taken for confessed. 

Witness the Honorable Walter 1. McCoy, Chief Justice of said 
Court, the 22 dav of March, A. D. 1924. 

[seal.] ‘ MORGAN II. BEACH, 

Clerk, 

Bv F. S. ROHRER, 

Assistant Clerk. 


CLAYTON 



EMIG, 

Attorney. 


Marshal's Return. 


Served copy of within on— 

1. Not to be found 4/4/24. 
.1 (( << 


3. 

4. 

r: u 

0. Personallv 3/22 24, hv Cuno 11. Rudolph. 

7. “ ‘ 3/25/24. 

5. “ :»/24 /25, by A. H. Ferguson, Secy. 


Filed Apr. 10, 1924. 


E. C. SYNDER, 

Marshal. 

C. 


13 Appearance. 

Filed April 2. 1924. 

Clerk of the Court will please enter our aj)pearance as Attorneys 
for the defendants, J. kYanklin Bell. C'uno IL Rudolph, James F. 
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C)ystcr, Clarence 0. Slierrill, and David Lynn, members of the Zoning 
( ommission of the District of Columbia; The Zoning Commission of 
the District of Columbia; John W. Oehmann, Inspector of Buildings 
for the District of Columbia. 

F. II. STEPHENS, 

JAMES C. WILKES, 
Attorneys for said Defendants. 

Order for Appearance. 

Filed April 4, 1024. 

4c ♦ 4c * ♦ ♦ 

The Clerk of said Court will please enter our appearance for the 
defendant 2100 Mass. Ave. Inc. 

ELLIS, IIAIiRISON, FERGUSON & GARY, 

Attorneys for 2100 Mass. Ave., Jne. 

Motion to Dismiss Bill. 

Filed April 0, 1024. 

4c 4c 4c 4c 4c 4c 4c 

Comes now the defendant 2100 Massachusetts Avenue, Inc., and 
moves the Court to dismiss the Bill of Complaint filed herein for the 
following reasons, among othei's: 

1. That the bill does not show any facts entitling the fdaintiff to 
the relief prayed, or any relief whatsoever. 

14 2. The said bill docs not state any facts giving to a court 

of equity any jurisdiction to grant the relief prayed, or any 

relief. 

.‘1. The bill does not contain any facts which entitle the j)laintifl‘ 
to institute or prosecute this suit. 

4. Said bill shows on its face that the relief sought, if granted, 
would constitute action by this Court which would, in effect, be an 
interferenee with, a restriction upon, and a review of the proper ex- 
(Tcise of the discretionary j)ower of an executive department of the 
Imited States. 

ELLIS, HARRISON, FERGUSON & GARY, 
Attorneys for Defendant 2100 Massachusetts Avenue, Inc. 

(Jayton E. Emig, 

Attorney for Plaintiff: 

Please take notice that the foregoing motion to di.smiss, will be 
called up for hearing before the equity court to which it may be as¬ 
signed, on Friday next, April the 11th, 1924, at ten o’clock A. M., or 
as soon thereafter as counsel can be heard. 

EI.LIS, HARRISON, FERGUSON & GARY. 
Attorneys for Defendant 2100 Massachusetts Avenue, Inc. 

2—4270a 
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Service of a copy of the forouoinu; motion and notice is accepted 
this 9th dav of April. 1924. 

CLAYTON E. EMIG, 

Hy K. P. JOHNSON, 

xittorney for Plaintiff. 
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Motion to Dismiss Pill. 


Filed April 2:L 1924. 

* ♦ ★ ♦ ♦ ♦ * 

(^oine now the defendants, J. Franklin Bell. Ciino II. Pudolph, 
James F. Oyster, Clarence O. Sherrill, and David Lvnn. members of 
the Zoniii" Commission of the District of Columbia, the Zoning Com¬ 
mission of the District of Columbia, and John W. Oehmann, In¬ 
spector of Buildings of the District of Columhia, and move the C'ourt 
to dismiss the hill of complaint hied herein for the following rea¬ 
sons, among others: 

1. That the hill does not show any facts entitling the plaintitf the 
relief prayed, or any relief whatsoever. 

2. The said hill does not state any facts giving to a court of equity 
any jurisdiction to grant the relief prayed, or to any relief. 

,‘>. The bill does not contain any facts which entitle the plaintiff 
to institute or prosecute this suit. 

4. The said bill does not state any facts or mattei's over which 
a court of equity has jurisdiction. 

5. The said bill shows on its face that the relief sought, if granted, 
would eonstitute action bv this Court whi(‘h would, in effect, be an 

^ '7 

interference with, a restriction upon, and a review of the proper 
exercise of the discretionarv ])ower of an executive department. 

F. H. STEPHENS, 

JAMES C. WILKES, 
Attorncj/s for Defendants Excepting 2100 

Massachusetts Avenue, Die. 

10 Clayton E. Emig, 

Attorney for Plaintiff: 

Please take notice that the foregoing motion to dismiss, will he 
called up for hearing before the equity court to which it may Ik* 
assigned, on Friday next, April the 25th, 1924, at ten o’clock, A. M.. 
or as soon thereafter as counsel can be heard. 

F. H. STEPHENS, 

JAMES C. WILKES, 
Attornegs for Defendants, Excepting 

2100 Massachusetts .4 venue. Die. 

Service of copy of the foregoing motion and notice is accejded this 
23rd day of April, 1924. 


C. E. EMIG, 
Attorney for Plaintiff. 
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Motion for Leave to Intervene. 

Filed April *24, 1924. 

To the Supreme Court of the District of Columbia, Holding an Equity 
Court : 

Come now the petitioners, who have each subscribed their names 
to an intervening petition, here shown to the Court, and move the 
(\)urt for leave to tile their stud petition as parties plaintiff, in the 
above entitled cause. 

CLAYTON E. EMIG, 
Attoimey for Mary Scott Towmend, 
Sarah (!. Ffoulke, Bessie J. Kihhey, 
Mary S. Strauss, Henry Fitzhugh, 
Thomas W. Lockivood, Jr., Mrs. 
Phil. II. Sheridan, A. I). Addison, 
Emma S. Shepard. John A. John¬ 
ston, Georgia C. Lea, and Others. 


17 Abner II. Ferguson, Esq., 

Attorneys for 2190 Massiichusetts Avenue, Inc., defendant: 
Hon. F. II. Stephens, Corporation Counsel, 

For the Zoning Commission and Building Inspector, etc. ; 

Gentlemen: 

IMea.«e take notice that I will call the above motion to the attention 
of Mr. Justice Stafford, sitting in Equity Court, 10 A. M. Friday 
April 2r)th, 1924, and ask leave to file said petition. 

C. E. EMIG, 
Attorney for Petitioners. 

April 23, 1924. 


Amended Bill of Complaint. 

Filed April 29, 1924. 

To the Supreme Court of the District of Columbia: 

The plaintiff's, with leave of court joining in this, the amended 
bill of complaint herein state as follows: 

1. The plaintiffs, except the plaintiff coiporation are all citizens 
of the I’nited States and residents of the District of Columbia. The 
]»Iaintiff corporation is a corporation organized under the laws of 
the District of Columbia and has its ])rincipal office in the District of 
Columbia. All the plaintiffs bring this suit in their own right. 

2. The defendants, other than the defendants, The Zoning Com¬ 
mission and The 2100 Massachusetts Avenue, Incorporated, are sued 
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in their oflieial (•aj)aeities. the defendants. .1. Franklin Hell, Cuno II. 
Rudolj)h and Janies F. Oyster as Coniinissioners of the District of 
Columbia and as nieinhei*s of the Zoning roniniission ; the defendants, 
Clarence (). Sherrill and David Lynn as niemhers of the zon- 
18 ing Commission : the defendant, John W. Oehmann as In¬ 
spector of Huildin.ns for the District of Columbia. The de¬ 
fendant, the Zoning Commission and the defendant. The 2100 
Massachusetts Avenue. Incorporated, are sued in their own rij^ht. 

.*>. The fJaintiHs are informed an<l believe that the defendant. The 
2100 Massachusetts .\venue. Incorporated, a corporation, was or- 
j^anized under the laws of the State of Delaware and has an ollice and 
transacts husine.<s in the District of Columbia. 

4. The plaintilf. Ruth Kstelle Looj» Larrahee (hereinafter referred 
to as Mrs. Larrahee) is the owner oi the ])remis(*s InlJ. 21st Street, 
Northwest, which she has occupied as her residence and home for 
many yeai*s. J'hc plaintilf. Larz Ander.<on, is the owner of the 
premises 21 IS. Ma.'jsaehusetts .\venue. Northwest, which said ])remises 
lie occupies, havinu built the .simc' and maintained and occupied it 
as a family residenei* for many years; the ])laintilf, Mrs. Philli]>s, 
is the owner of the ])reniises. 1000. 21sl street. Northwest, in the 
Fity of Washin.i:l<m. District of Columbia, bein^ lots Nos. (>4, b, 
10. 11 and 40, in S<juare No. (>(), and situated at the corner (jf 21sl 
Street and (} stn‘et, northwest, which said jn'i'inisi's the plaintilf 
occupies as her home havinji resided there for many years and 
maintained and occupied the same as her home; the ])laintilf, Mrs. 
Jennings, is the owner of the premises 2221 Massachusetts Avenue. 
Northwest, in the ('ity of Washington. District of Columbia, which 
slie is now oi-cupyinji; and which she has for many yeaiv occupied 
as her residence and home, said house havinji been built by her lati* 


husband as a residence for his family ; the Fhillijis Memorial Callery. 

Incorporated, is a corporation which owns, cares for and 
11) maintains certain works of art for the beiielit of the ]»uhlic 
in a musi'um at pre.^ent located upon the j)remises aforesaid 
of Ml’S. Phillips, suitably situated in this (juiet and residential dis- 
trice of the City (d* Washinjiton. and al.^o owns certain f)remises mi 
Ma.'isachuetts Avenue, heinj^ Lots Nos. 7. 8 and D. in Sijuare No. 
7, Kalorama Ileijihts. which is held as a sit(‘ for a memorial j^allery. 
Simitarly. all the several other plaint ill's do now occu])y and have 
for many years occupied as homes and residences for them.«elves 
and their families the .'Several ]>remises known by the house numbers 
appearing; opposite their respective names as sij;ned unto this bill, 
said premises heini: situated as indicated and marked upon the plan 
marked “Exhibit No. 1” and attached hereto which plaintiff.s ask 
to be taken as incorporated herein. The defendant. The 2100 
Mas.sachu.«ette Avenue. Incorfiorated. is. ])laintilfs are informed and 
believe, the owner of the land desijiiiated ui>on “Exhibit G” attached 
and marked as F N C II K M .Ml the properties of the plaintiffs 
are situated in a (juiet and residential district of the City of Wa.shinjj:- 
ton which is .spacious, peaceful and unencumbered by any buildings 
of a greater height than sixty feet or by any tenements or apartment 
houses. All of the plaintiffs acquired and live upon their premises 
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or maintain their ])ro|)erty jiartieularly because of the desirability 
thereof in being a purely residential distriet of the best class, and 
because of its quiet, spacious, airy and comfortable residential char¬ 
acter, and the freedom of the neighhorhood from large, crowded, 
unsightly or undersirable structures. The character of the neighbor¬ 
hood having become fixed and established through many years prior 
to August 30, 1020, by the building only of comfortable and desir¬ 
able houses of great value used as homes and residences to 
20 the number of more than sixty, and of great value as such 
and without any discordant structure differing in kind from 
those already constructed, ])laintiffs value their premises peculiarly 
on account of the uni(pie and peculiar desirability thereof, and also 
because of the sentimental value attached to their said homes, and 
also because of the i>eculiar freedom (d the section from a])artments 
and tenements. 


In recognition of tlu' character of the section as developed, on 
August 30, 1020 the Zoning (’ommission to preserve the property 
therein restrict(*(l said section as liereinafter set forth. And since 


August 30, 1020 and up to the matters comjdained of the plaintiffs 
have continued to enjoy ilu'ir homes, dwellings and properties as 
heretofore, and the character (d tlie neihborhood as ])urely residential 
and peculiarly attractiv(* has Ihhmi pre.'Jcrved, in accordance with the 
regulations of the Zoning Commission made in accordance with the 
statute in such case ma(h‘ and provided as hereafter set forth. By 
reason of the foregoing propcaty in this section has acquired and 
maintains greatly enhanced ]K*cnniary value as well as beauty, quiet, 
and attractiveness, and lias also h('come a definite clement in the 


general plan and development of the city of general value to the 
community in its h('alth and well heing, and especially and pe¬ 
culiarly so to plaintiffs who reside (H’ own pro])erty in said section. 

The defendant, th(‘ 2100 .Massachu.'^etts Avenue, Incorporated, 
is threatening and attempting to construct and erect upon the south¬ 
west corner of Ma.<sachu.<etts Avenue and Twenty-first Street a 
huilding intended to he used as a t(‘nement or apartment house con¬ 
taining as plaintiffs are informed and believe one hundred forty- 
four separate flats, or suites, and intended to be built to the 
21 height of ninetv feet n])on the site as indicated on the Plat 
marked ‘^Exhibit C” by the letters F X C II K M A, and has 
filed an ap[)lication for the building of and will erect if the permit 
therefor is issued a huilding of tlu* height of ninety feet to front on 
21st Street and Mas.sichu.<etts .\vcnnc. a considerable and essential 


part of which huilding to the height of ninety feet is to rest upon 
land (indicated upon the plat marked “Exhibit —” as B C H and 
as .\ B II K M ) nf)on which no building under the valid and 
existing Zoning Pcgnlations may he erected to a height of more 
than sixtv feet and uT»on the remainder of which under the valid 


and existing Zoning Regnlations made by the Zoning Commission 
as hereinafter stated no building may be erected to a height of more 
than sixty feet: that such building would by Sections 8 and 9 of the 
Zoning Act constitute a common nuisance from which plaintiffs 
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will suirer special and irreparable <laniages as herein stated; and 
that such a building would he a further nuisanee to all the plain- 
tiflfs in that it will bring in and about said building large numbers 
of tenants, their friends, servants, tradesmen and other })ersons who 
with their ears and vehicles will tend to bloc'kade and fdl up *21st 
Street and Massaehiis^'tts Avenue, ami to frecpient said streets at all 
houi*s of day and night making noises and occupying sj)aee over¬ 
flowing the frontage of proj)osed apartment and impeding jdaintitl’s' 
acces's, and destroying the j)eace and <pnet and charm of the neighboi- 
limnl for permanent residential purposes; ami that siiid building 
will bl(M*k oil* air and light fiv>m those* of the jilaintitl's nean'st therc'to : 
and will constitute a danger to the health, siifety and welfare of the 
plaintiffs; ami will expose the neighborhood ])remises of 
plaintiffs to the various dangers incident to congestion, and 
will destn>v the character, looks, convenience, and much of 
the value of said section. 

Kach of the plaintiffs has a sp(‘cial ami pecidiar damage threatened 
by said proposed apartment, differing in d(*gree according to tin* 
lo<*ation of the several pro|»ei1ies. 


o-> 


o. The land owned by the plaintiffs is situated in n'lation to thi* 
pro|K)sed apartment house cu’ t('nement ninety feet high on the site* 
known as 2l00. Massachusetts Av(*nue as follows, res])ectively: as 
shown by the numbers of tlu'ir said premise's set opposite their signa¬ 
tures hereto and given upon exhibit No. I, whereby it appears that 
the residence of Mrs. Philli])s is eliroctly e)pposite across Massachusett'^ 
Avenue and is separate'd fifun said propo.<o<l apaiiment or tenement 
fudy by Ma.ssju'husetts Avenue. Q stre'ct and a small oramental public 
park occupying the triangle formed at the interse(‘tion of street, 
^fassachusetts Avenue and Twenty-first street, the <listance Ix'ing 
approximately three hundred feet: the residence of Mr. Jennings is 
on the north si<le of Massachusetts .Vvenue with Sheridan Circh*. 
and the distance from the projecting building site of siiid apartment 
or tenement is a little less than two blocks along Massachusetts Avenue 
a.s that street is divided by the inten^ecting numbered streets; the 
property of the Phillips Memorial Oallery. Incorjmrated. is im- 
mediatelv adjacent to the residence of Mi*s. Jennings on the north 
side of Ma.<saehus<‘tts Avenue, and is, therefore, a little nearer to 
the proposed building site. The residence of the ])laintiff. Parz 
Anderson, 2118, Mas.snehu.«etts Avenue is situated within a little less 
than two hundred feet of the proposed building site; that 
23 of the plaintiff. Mrs. Tow.«eud is situated about four hundred 
feet more or less diagonallv across Ma.ssachu.«etts Avenue; that 
of Mrs. Larrabee is situated within about twenty (20) feet of the 
proposed building site fronting upon 21st .«treet. her house being 
No. lolJ. 21st Street; the premises of the plaintiff. Mi's. Shepard is 
separated from the ]>ro])o.«ed building site onlv by the intersection 
of 21st Street and Ma.-sa(*husetts Avenue, the distance being less than 
two hundred feet; and the premises of the other plaintiffs are in 
relation to the T>ro[)osed building site approximately as shown on the 
plan. Exhibit No. 1. 
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(>. The building of an apartment or tenement at 21st street and 
Massaelmsetts Avenue of tlie eliaraet(‘r |)roposed and to the height 
proj)osed hv the defendants, tlie 2100 Massachusetts Avenue, In¬ 
corporated, will greatly hurt, injure and deteriorate all of the said 
property of your com])lainants and make it less de.sirable, useful 
and inviting, and will render it noisy, uncomfortable, displeasing, 
unsightly and ohjectionahle and change the quiet and residential 
character thereof, and will subject your complainants to irreparable 
injury for which nu)ney damages would aftord no adequate redress 
and would render the neighborhood and particularly ^lassachusetts 
Avenue between Dupont and Sheridan Circles inclusive displeasing 
ami undesirable in that its character as a street containing only 
residences between Dupont and Sheridan Circles woidd be forever 
broken and destroyed. The [U’oposed use of the premises of which 
[)laintitTs complain coidd not he contemplated or carried out except 
under color of a certain order made by the Zoning Commission as 
y(»ur ])laintitys are informed and believe in violation of law and with¬ 
out jurisdiction, on or about the 20th day of October. 1022 as herein 
shown. Said order was without the jurisdiction and power 
21 of the Zoning Commission in that it was initiated neither 
(a) by the Commissionei-s of their own motion, nor (b) by 
a i»ropei’ty owner, nor by anyone pur|)orting to act for such owner 
as by .statute provided; and also, .'Jaid action wa.s void and illegal in 
that the consents of the owners of the frontage to be changed by the 
said order bad not been obtained as recpiired by the statute in such 
case made and provided, and further, that none of the acts and things 
done in and about obtaining and passing the said order of October 
20, 1022 were sufTicient to confer power to do so upon said Commis- 
.'■ioners or to give your plaintiffs any notice or knowledge of what 
was being done in that a notice was not ])ublished for ten successive 
.‘■ocular days, nor was any notice ]aiblished at all save a certain ad- 
v('rti.'sement unintelligible to the reader in that no property whatever 
was described by said advertisement except in conjunction with so 
many other properties described and misdescribed as to make it im¬ 
possible to identify the ])roperty proposed to be changed; and bv the 
u<e of incorrect and mi.deading lot numbers not sufiicientlv identi- 
tying any of such ju’operties; by entirely omitting and not referring 
to certain of the pro])erty ])ro])osed to l)e changed, and by the im- 
]>ossibility in fact than any rea.sonable pei’son on seeing the adver- 
li.-'ement should gather from it its purport or intention. The in- 
sullicieney of such advertis('menls were subsequently recognized by 
the Zoning Commi.^sion and the ])ractice instituted of giving notice 
tbrougb tnembers of the Metropolitan Police force to property own- 
(‘rs involved in change of zone. Such notice is now given custom¬ 
arily by the judice. but no notice whatsoever of any kind nor any 
knowledge was actually given to the plaintiffs. 

2.') d-A, The .^aid advoHi.'iement purporting to be a notice 

(Exhibit D) was published in the Washington Post from 
(h'tober d to October 15, inclusive. The plaintiffs allege that 
the said ]\aper is defective as a notice recjuired by the Zoning Act 
in the following particulars amongst others and beyond those herein- 
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before stated (A) tluit parcel of land di'si^nated as included within 
the lines marked 1^ (' II in Kxhihit (J lu*reto is not mentioned, de¬ 
scribed or included in the said paper. (!>) The description of lots 
as Nos. 810 and 8*20 does not desinnate any pniperty known on the 
records in the olhee of the Sun'cyor of the District of Colnmhia, 
hut is an arbitrary desi<xnation made for fractions of lots for tax 
purposes only by the As<es.<or of Taxc's and has no basis of record. 

7. f)n or about Aumist 80. 10*2<t tin* Zoninu Commission <livided 
the District of rolimd>ia into certain lu'iuht use and ar('a districts. 
Your complainants therchy 5 ic<|uii(‘d a property rijiht in the nature 
of an easement apfuntenant to their several pro])erti(*s to enjoy and 
hold their several parcels of real estate with the ri<iht a])purtenant 
thereto not to have structures raised on adjoiniiur. neiirhhorine: or 
op|>osite laml or lands in th(‘ vicinity of their ])arcels of real estate 
except such structures as conformeel to the hei<jht, U'^e ami area zones 
made and ('stahlished hv the' Zemine; Commission, and met to have 
said height, use and are'a disti'icts or zones cha!ig(‘d or added to ex¬ 
cept in acconlance with the provisions of the statute jeroviding for 
such changes. Ilv the Zoning Regulations made and establish(‘d on 
August .*)(), Ih2th both sides (»f Massachusetts .Vvenue betw(‘en Du¬ 
pont (^ircle and Sheridan Circle were zoned at eighty-five fe(*t for 
height. Suhse(juently, hv a general chang(‘ all (‘ighfy-livc* foot 

height <listricts were changcMl to ninety foot height districts. 
2() Cnder the said Zoning Regulations the ])ro]>osed building 

complained of could not have been ])lanm‘d or built, it being 
economically imi)o.‘^sihle to u.<e the land ff)r t(‘nem(*nt or apartment 
house ])urposes because of th(‘ fact that the hack part of the thive 
lots fronting .<olely on Massaclnisi'tts Avcmhk' as well as the whole of 
the lots fronting on Twenty-fiist street involv(‘<l in the site of the 
proposed building complained of were within a distri(‘t zoned for 
not more than sixty feet height. 

8. The proposed building at 2100, Massachusetts .Avenue could not 
have been built under the law and ordi'i-s of the Zoning (Aanmission 
in pursuance thereof in the year 1022. At that time the frontage 
on 21st Street between Massachusetts Avenue and R Street, north¬ 
west, was zoned for height at fifty five b'l't : that sometime in the 
month of Se|)temher. 1022. John M. Donn, an archit(‘ct. having no 
property interest and not being a land owner to be allected by the 
j)ropose<l (*hange. and therefore having no interest in the subject 
matter as rc(juir(*d by the statute in such ca<(* made and provided, 
and without authority fi‘om any owner of land ami not purjxuting 
to have such authority and without in fact acting for any owner 
jdfected. asked the Zoning Commission to make* C(*rtain change in 
(*ertain frontage on the west sid(' of 21st stre(*t south of Massachu.<etts 
Avenue, in the S(|uare houmled hv 21st ^ticet. Ma.'^sachusctts Avenm*, 
22nd street ami R ami strec'ts. 'Phal not upon its <*wn initiative 
but in con.<(Mjuen(*e of the a]))»licalion of ila* said Donn and without 
knowh‘dg(‘ or notice to vour complainants, oi- .-«> far as they know. 

to anv land owners on 21st <tr<‘et. Ma>sachu<(‘tts Avenue, or anv of 

« • 

the intei*secting streets at or m*ar the zones involved, the Zoning 
Commission pur]>orted to rezone ceilain lots fronting on 21st street 
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as to hcijilit so that a structure ninety feet hiech would be 
27 allowed on such lots as fronted upon 21st street. That the 

Zoning; Commission had no jurisdiction to do so, said action 
not being taken in accordance with the jurisdiction conferred upon 
the said Zoning Commission hy section 4 of the Act approved 
March 1, 1920 entitled “An Act to liegulate the Height, Area and 
Use of Buildings in the District of Columhia and to Create a Zoning 
Commission, and for Other Pur])oses.” A copy of the application 
of the said Donn is attached hereto and marked “Exhibit A.” A 
Memorandum from the Executive Officer of the Zoning Commission 
to the Chairman of the Zoning Commission dated September 12. 
1922 written in consequence of the letter from the said Donn is at¬ 
tached hereto and marked “Exhibit B,” and a letter from the same 
to the said Donn, dated Se])temher 13, 1922 informing him of the 
action taken upon his application is attached hereto and marked 
“Exhibit C.” Thereafter the Zoning Commission caused to be pub¬ 
lished in the newspapers an advertisement, one of which is attached 
hereto and marked “Exhibit D”; a co])v of a letter dated October 9, 
1922 notifying the said Donn that his ap])lication would come before 
a public hearing to he held on October 19, 1922, is attached hereto 
and marked “Exhibit E,” and a co])y of a letter dated October 80, 
1922 from the Executive Oflicer of the Zoning Commission to the 
said Donn is attached hereto and marked “Exhibit E”; a blue print 
showing part of vSciuare 07 at and near the intersection of Massa¬ 
chusetts Avenue and 21st stre('ts, northwest, on which are shown with 
their dimensions the lots referred to herein, is attached hereto and 
marked “Exhibit G,” all of which said exhibits your complainants 
ask may he taken as incor|)oratcd herein at this point. 

9. None of the plaintiffs were aware of the application of 
2H said Donn nor of the proceedings of the Zoning Commission 

thereon, and none of the ]>laintiffs ever consented thereto nor 
were any consents in connection therewith ever filed by any person 
whatever, hut your complainants arc informed and believe that no 
])erson representing anv land owner had knowledge of or attended 
at the time fixed by th^ Zoning Commission for a public heanng 
upon the apydication of the said Donn and that no person attended 
said hearing exce])t the said Donn, and that no one appeared in 
opposition thereto, and that all of the ])roceeding's in relation thereto 
were invalid and beyond the jurisdiction of the Zoning Commission 
and contrary to law, and none of the idaintiffs became aware of them 
until on or about the twentieth day of February 1924. 

10. Shortly after the plaintiffs became aware of the facts herein¬ 
before stated, certain of them addressed on or about the twenty- 
seventh day of March, 1924, ))ctitions to the Zoning Commission 
1 ‘equesting that the |)rocccdings and records of the Zoning Commis¬ 
sion he corrected hv vacating and rescinding the proceedings and 
ordei*s making possible the erection of the ])roposcd ai)artmcnt, which 
said petitions were made hv the plaintiffs Mi’s. Jennings, Mrs. Phil¬ 
lips, Larz Anderson and the Phillips Memorial Gallery as fully set 
forth in the copies of said applications attached hereto and marked 

3—4270a 
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“Exhibits 11, I and J” respectively, which said Exhibits plaintiffs 
ask may l)e taken as incorporated herein at this point. At the pres¬ 
ent time the Zoning Commission is holding the said petitions in 
abeyance on the ground as your complainants are informed and 
believe, that any action relative to it by the Zoning Commission 
would not be advisable in view of the pendency of this action. The 
Chairman of the Zoning Commis.sion has so informed counsel 
29 for your complainants by a letter dated April 8, 1924, which 
is attached hereto and marked “Exhibit K,” and by the 
enclosure therein dated April 7, 1924, being a copy of a letter ad¬ 
dressed by the Chairman of the Zoning Commission to the defendant 
The 2100 Ma.^^sachusetts Ayenue. Incorporated, a copy of which is 
annexed hereto and marked “Exhibit L” and by a further letter 
dated April 19. 1924 a copy is annexed hereto and marked “Exhibit 
M,” which exhibits yo\ir complainants ask may be taken as if in¬ 
corporated in full at this point. 

11. Complainants are informed and believe that on or about 
February 20, 1924 when it became known in the neighborhood in 
consequence of a newspaper article that an apartment ninety feet 
in height, eight stories high, and understood to be planned to contain 
living quarters for one hundred and forty-four families or tenants 
was about to be erected at 21st and Massachusetts Avenue, the owners 
of land on Massachusetts Avenue and on the adjacent streets to the 
number of forty or fifty including plaintiffs applied to the Zoning 
Commission for relief in the premises: that a public hearing was 
held upon the subject which was attended by many of said land 
owners, many of whom spoke in opposition to allowing a structure 
ninety feet high upon Masi^chusetts Avenue, and that no pei’son 
apyx'ared at said hearing and spoke in favor of such propo.<ed struc¬ 
ture except an attorney who stated that he represented the corporation 
which expected to build said apartment: that the Cliairman of the 
Zoning Commission ruled at the hearing that no change in the height 
zone couhl have any eftect as to the constniction of a building for 

A 

which a building permit application had Ixx'n put on file. That 
shortly thereafter the Zoning Commission rezoned Massachusetts 
Avenue from Dupont Circle to Sheridan Circle for height at 
90 sixty feet. Your complainants are advised and believe that 
the ruling of tho Zoning Commission that a vested right to 
build is acquired by filing an application for a ]>ermit is ultra vires, 
l>eyond the jurisdiction of the Zoning Commission, illegal and in¬ 
valid: and your complainants are informed and believe that the ap¬ 
plication and plans ])re.«iented by the defendant The 2100 Ma.'ssa- 
chusetts Avenue, Incorporated, at the Building lns|>ector’s Office 
were withdrawn and were not filed until subsequent to the re-zoning 
of Massachusetts Avenue at the height of sixty feet made by the said 
Zoning Commi.ssion as aforesaid on or about the 21st dav of March, 
1924. 

12. Your comi)lainants are informed and believe that in addition 
to the invalid pro<*eedings and violations of law recited herein, the 
the defendants The 2100 Massachusetts Avenue, Incorporated and 
John W. Oehmann, Inspector of Buildings, and the Commissioners 
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of the District of Columbia threaten further to damage and de¬ 
teriorate your complainants’ j)ro[)erty by seeking to issue and by 
accepting when issued a building permit for the erection of an 
apartment house or tenement as hereinbefore described upon the 
land of the defendant, the 2100 Massachusetts Avenue, Incorporated, 
contrary to law, and that the defendants The 2100 Massachusetts 
Avenue, Incorporated, the Building Inspector and the Commissioners 
of the District of Columbia will issue or cause to be issued said 
permit unless restrained by this honorable court, and that the 
defendant the 2100 Massachusetts Avenue, Incorporated, or those 
claiming under it intend to apply for a certificate of occupancy 
under section 8 of the Act of March 1, 1920, commonly known as 
the Zoning Law; and that the defendant, the Zoning Commission 
and the defendant members thereof will issue said certificate 
81 of occupany unless restrained and prevented by this Honorable 
Court; and that siud issuance of a certificate of occupancy 
would deprive your complainants of their rights leaving them no 
adecpiate remedy at law, and deprives them of property without 
due process of law contrary to the Federal Constitution and par¬ 
ticularly to Amendment Five thereof. Your complainants are in¬ 
formed and believe that all and each of the several acts and things 
]ieroinlx*fore set forth constitute an irreparable injury to tlieir 
several pieces of real estate and to the projxjrty rights of each of 
them severally, and tends in each instance to take from them their 
property without due process of law and to deprive them, of their 
rights without hearing and without redress; and that the threatened 
use of the land of the defendant The 2100 Massachusetts Avenue. 
Incorporated to the height of ninety feet and to the height of more 
than sixty feet on any part of its land is eontrary to the statute in 
such case made and provided, contrary to the Zoning Regulations, 
and will deprive your complainants of their rights and property 
contrary to the Federal Constitution in that plaintiffs are deprived 
of their property without due process of law by the extra-jurisdic- 
tional proceedings of the Zoning Commission by which plaintiffs 
are exposed to a great and continuing deprival of their property 
which can only be avoided by the action of your Honorable Court; 
and in that the change in height zone status of the site of the pro¬ 
jected building complained of by the illegal order aforesaid of 
October 20, 1922 is unconstitutional and void and oppressive to 
plaintiffs, is contrary to the Zoning Law aforesaid, and is contrary 
to Article Five of the Amendments of the Federal Constitution, 
no notice of said change having been given nor any opportunity 
for hearing afforded to your plaintiffs, contrary to the right 
32 guaranteed by Article Five of the Amendments to the Federal 
Constitution not to be deprived of property without due 
process of law. 

13. By reason of the foregoing plaintiffs are advised and there¬ 
fore allege that all the property shown upon the blue print attached 
hereto (^‘Exhibit G”) and indicated thereon by the letters, A, B, 
C, H. K, M, is and has been since August 30, 1920, any proceedings 
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of the Zoning Commission to tlio contrary notwithstanding, subject 
only to be built upon to the height of not more than sixty feet; 
that the land (shown on the blue print as A, B, C, H. K, M) is 
about to be used in part by the defendant the 2100 Massachusetts 
Avenue, lncorj)orated, to a height of ninety feet in connection 
with the threatened use of said land together with the front 8().0 
feet of the lots indicated on the plat as ShS, 22, 21 and the whole 
of the lot indicated on the plat as lot 20 for the building of a 
tenement or apartment house eontrary to the Zoning Law. 

Wherefore, the plaintiffs having no adeciuate remedy at law in 
the j)remises, ])ray: 


1. That the defendants herein may l>e made parties defendant 
as to this amended bill, served with proce.^s and required to answer 
iLs to all the mattei*s herein set forth the exigeneies thereof. 

2. That the defendant John W. Oehmann and the defendants 
the Commissioners of the District of (’olumbia and each of them be 
restrained and enjoined pendente lite and ])ermanently from per¬ 
mitting the i.<suanc(‘ or issuing a j)ermit to the defendant The 2100 
Massiichusetts Avenue, lncor]K>rated, ]>ermitting the erection of 
any building in e.xcess of the height of sixty feet u|M)n any ])art of 

the area of the lots fronting solely upon the west side of 21st 
33 Street, northwest from a ])oint (indicated as marked A on 
the blue ])rint), “Exhibit (»“ herein, ()t>.25 feet south from 
the intersection of the south frontage of Massaehusetts Avenue with 


the west frontage of 21.st Street, northwest, to another [)oint (marked 
M on the blue print) 4() feet .south from said point (marked A on 
the blue print) and extending back 147 feet (.said area marked 
A H K M on the blue print). 

3. Or upon any part of the triangular area (marked C II B on 
the blue print) formed by the we.st 82.13 feet of the north line* 
of the northernmost of the lots fronting .solely on the west side of 
21st Street, Northwest, the .southerlv 30.10 feet of the west line 
of defendant’s the 2100 Massiichusetts Avenue, Incorporate<l, west¬ 
ernmost lot fronting .solely on the south side of Ma.s.sachusetts Ave¬ 
nue and the lK)undar>’ of the .south side of the So feet height district 
establi.shcHl Augu.«t 30, 1020. 

4. That the defendants. The 2100 Ma.ssachusetts Avenue, In¬ 


corporated, be restrained and enjoined from the erection of any 
building in exce.ss of the height of sixty feet upon any part of 
the area.s aforesaid. 


5. That the defendant, the Zoning Commi.ssion be enjoined and 
restrained pendente lite and permanently from issuing unto the 
defendant. The 2100 Ma.ssachusetts Avenue, Incorporated, or anyone 
claiming under said defendant, a certificate of occupancy for any 
property located upon the said land of the said defendant. 

0. Tliat the defendants, the 2100 Ma.ssachusetts Avenue, In¬ 
corporated, be restrained and enjoined pendente lite and permanently 
from the erection of any building in excess of the height of sixty 
feet upon any part of the areas aforesaid. 
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7. That tlic defendants and each of them be enjoined 
.‘54 j)endente lite and permanently from doing any act or thing 
whatsoever pennitting the use of any part of the lots at pres¬ 
ent in the possession of the defendant The 2100 Massachusetts 
Avenue, Incorporated, for the erection of any structure thereon ex¬ 
cept to the lieiglit of sixty feet or less under the valid regulations 
of the Zoning Commission made in accordance with the statute in 
such cases j)rovided; and that the defendants and each of them 
he restrained pendente lite and permanently from doing any act 
or thing in pursuance of or in reliance on the extra-jurisdictional 
action of the Zoning Commission of October 20, 1922 aforesaid; 
and that said order he cancelled and annulled and for nothing held. 

S. And for such other and further relief as to this Honorable 
Court may seem meet and just. 

KUTII ESTELLE LOOP LARRABEE, 

By ARTHUR IIELLEN, 

A ftorney. 

lold 21st St. N. W. 

LARZ ANDERSON, 

By R. ROSS PERRY, Jr., 

Attorney. 

2118 Massachusetts Avenue. 

MARY L. JENNINGS, 

2221 Massachusetts Avenue. 

ELIZA I. LAUGIILIN PHILLIPS, 

1000 21st street N. W. 

PHILLIPS MEMORIAL GALLERY, INC., 
1000 21st street N. W. 

HENRY EITZIIUGH, 

ByCIlAUNCEY IIACKETT, 

Attorney. 

2253 Sheridan Circle. 

SARAH C. FFOULKE, 

2011 Massachusetts Avenue. 

BESSIE J. KIBBEY, 

2025 Massachusetts Avenue. 

MARY S. STRAUSS, 

2208 Massachusetts Avenue. 

THOMAS W. LOCKWOOD, Jr., 

2212 Massachusetts Avenue. 

35 Mrs. P. H. SHERIDAN, 

2211 Massachusetts Avenue. 

A. D. ADDISON, 

2009 Q street, N. W. 
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EMMA S. SIIKEARI), 

2027 Massachusetts Avenue. 

.TOIIX A. JOIIXSTOX. 

2111 Massachusetts Avenue. 

GEORGIA C. LEA, 

2112 Massachusetts Avenue. 

MARY SCOTT TOWXSEXl), 
2121 Massachusetts Avenue. 

GERTRUDE D. RITTER, 
2107 Massachusetts Avenue. 

IIEXRY H. SPEXCER, 

Ry C. E. EMIG, 

Attorney. 

2012 Massachusetts Avenue. 


DiSTRK’T of CoLl MBlA SiC 

We do solemnly swear that we have read or lieard read the fore¬ 
going; hill by us subscribed and know the contents thereof, and that 
the facts therein stated upon personal knowledge are true and those 
stated upon information and belief we believe to be true. 

R. ROSS PERRY, .Ir. 

ARTHUR HELLEX. 

CHAUXCEY HACKETT. 

CLAYTOX E. EMIG. 


Before me, a Notary Public, in and for the said District this 20th 
day of April, 1924. 

[seal.] S. william miller, 

Notary Public, I). (\ 


Leave granted to file. 


Fiat. 

WEXDELL P. STAFFORD, 

Justice. 


(Here follows diagram marked page 36; omitted in printing.) 
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37 Exhibit A. 

September 9, 1922. 

Major R. A. Wheeler, U. S. Army, 

As'.<istant Engineer Commissioner, 

District Government Building, 

City. 

Re Extension of 85-foot Zone to take in all of Lx)ts 20, 21, 22, 818, 

819, 820, 27, and 28, in Square 67. 

Sir: 

I respectfully make application to the Zoning Commission for ex¬ 
tension of the 85-foot zone to take in all of the above property as 
noted above and as shown on accompanying drawing. 

It is desired that an apartment house occupy all of the property. 
It will be noted that the 85-foot line comes within not more than 
3 ft. of the southeast corner of property. 

Respectfully, 

JOHN M. DONN. 


38 Exhibit B. 

September 12, 1922. 

To the Chairman of the Zoning Commission: 

Lots 20, 21, 22 and 818, Square 67, fronting on Massachusetts 
Ave., are now in the 85-foot height zone. The other four lots 
adjoining these are in the 55-foot height zone. The present limiting 
lines of these height zones do not follow lot lines. 

It is believed that the change of height zone is desirable at this 
corner and especially so since a building has to occupy all of the 
property. 

It is, therefore, recommended that a public hearing be held for 
the purpose of considering a change of zoning of lots 819, 820, 27 and 
28, Square 67, from the 55-foot height area to the 85-foot height 
area. 

R. A. WHEELER, 

J/aJor, Corps of Engineers, S. Army, Executive Officer. 

39 Exhibit C. 


E. 1). 178,275. 

Mr. John M. Donn, Architect, 
1147 Conn. Ave. N. W., 
Washington, I). C. 

Dear Sir: 


September 13, 1922. 


Referring to your letter of September 9th, requesting an ex¬ 
tension of the 85 foot height zone to take in all of lots 20, 21, 22, 
818, 819, 820. 27 and 28, Square 67, I beg to advise that the 
Chairman of the Zoning Commission has approved a public hear¬ 
ing for the purpose of considering this change. 
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Public hearings arc usually held on the second Thursday of each 
month. As the hearing in September will he held on the 14th, 
it will be impossible to consider your ca.'^e at that time due to re¬ 
quirements of law regarding advertisement, etc. 

You will be advised as to the date of the hearing. 

Very truly vours, 

R. A. WHEELER, 

Major, Corps of Engineers, U. S. Army, Executive Offieer. 


40 Exhibit 1). 

(From the Washington Post, October 7, 1922.) 

Zoning Commission of the District of Columbia 

Washington, October 5, 1922. 

In compliance with the provisions of section 3 of an act of Con¬ 
gress, approved March 1, 1920 (Public No. 153, Sixty-si.xth Con¬ 
gress, entitled “An act to regulate the height, area and use of build¬ 
ings in the District of Columl)ia and to create a zoning commission, 
and for other purposes’*), notice is lien'by given that a public hear¬ 
ing will be hebl in the board room of the District building at 10 a. 
m., October 19, 1922, for the purpose' of considering the follow¬ 
ing proposed changes in the boundaries of the use, height and area 
districts, to wit: Change from 55 to S5 foot height District: Lots 
5, 6 and 7, S(juare 701 and j)ropeity adjacent thereto located on the 
northea.'it corner of Second street and Pennsvlvania avenue south- 
east; change from 55 to 85 foot height district: Lots 819, 829. 27 
and 28, square 07 and ju'operty adjacent thereto located at 1520- 
22-24 Twenty-lirst street northwest; change from 85 to 110 foot 
height district: Lot 80)) sejuare 185 and frontage on the east side 
of Seventeenth street between I and K streets northwest: change 
from Residential to Fii’st Commercial and from A or B to C or D 
area: I-X)t 810 scpiare 105 and property adjacent thereto located at 
818 Eighteenth street northwest: change from Residential to First 
Commercial and from A or B to C or D area: I^)ts 802 and 822. 
square 2074 and ])roperty adjacent thereto located on Park road 
between Fourtei'nth and School streets; change from Resi- 

41 dential to P5rst Commercial and from .V or B to C or D area: 
Frontage on the north side of Florida avenue northwest, 

between Eighteenth and Nineteenth streets and ])roj)erty adjacent 
thereto; change from rt'sidential to lii*st commercial and from A or B 
to C or D area: Frontage on the west side of Ceorgia avenue north¬ 
west, between Allison and Buchanan streets and ])ro])erty adjacent 
thereto; change from residential to tii-st commtTcial and from \ or B 
to C or D area: Lot 12, s(juare 5214, IfM'ated at the corner of Cirant 
and Jay .rtreets northeast, and ]>roperty adjacent thereto; change 
from residential to second commercial and from A or B to C or 1) 
area: Lots 853, 854, 855 and 85(), scpiare 25t):) located on the west 
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side of Ontario road nortli of Kaloraina road and property adjaeent 
thereto. 

C. KELLER, 

OUNO H. RUDOLPH, 
JAMES F. OYSTER, 

C. O. SHERRILL, 
ELLIOTT WOODS, 

Zoning Commission of the District of Columbia. 

42 


Exhibit E. 


E. D. 178,275. 


Mr. John M. Donn, Architect, 
1147 Conn. Ave. N. W., 
Wasliington, 

Dear Sir: 


D. C. 


October 9, 1922. 


Referring to your application for an extension of the 85 foot height 
zone to take in all of lots *20, 21, 22, 818, 819, 820, 27 and 28, 
Square 07, I desire to inform you that this matter will come before 
a public hearing to be held in the board room of the District Build¬ 
ing at 10 a. 111., October 19th. 

Very truly yours, 

K. A. WHEELER, 

Major, Corps of Engineers, l\ S. A rm if, Executive Officer. 

43 

ExIIHUT F. 

E. D. 178,275. October 20, 1922. 

Mr. John M. Donn, Architect, 

1147 Conn. Aye. N. W., 

Washington, I). C. 

Dear Sir: 


I beg to adyise you that the Zoning Commission has this date 
approved a change in Zoning Lots 20, 21, 22, 818, 819, 820, 27 
and 28, Square 07, from 55 to AS foot height zone. 

Very truly youi*s, 

R. A. WHEELER, 

Major, Corps of Engineers, (\ S. Armg, Executive Officer. 


(Here follows diagram marked page 44.) 

45-48 

Exhibit 11. 

W 550. Mar. 27, 1924. 

The Honorable the Zoning Commission of the District of Columbia, 
Washington, D. C. 

Gentlemen : 

p 

The undersigned are owners of land in the vicinity of Twenty-first 
Street and Massachusetts Av’enue which has been affected adv’ersely 

4—4270a 
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by the projected building of an apartment house or tenement ninety 
feet high on the site known as 2100, Massachusetts Avenue. They 
apprehend further injury to their property and therefore respect¬ 
fully petition the Zoning Commission as follows: 

Your petitioners are advised that there are certain proceedings and 
records of the Zoning Commission which ])urported to re-zone cer¬ 
tain lots alleged to be part of the premises known as 2100, Massa¬ 
chusetts Avenue so as to pennit building to the height of ninety feet 
thereon, and fronting on 21st street. 

Your petitioners are advised that the said proceedings and reconls 
occurred and were made at the instance of a party having no 
statutory interest in the matter, without the knowledge of your 
petitioners and without jurisdiction. Your p<*titioners are further 
advised that the Commission has ])ower upon the f)etition of any 
interested |>fii1y to vacate the record of such proceedings. 

Wherefore, your petitioners respectfully request that the said 
matters l)e re-considered and the entries in n^spect thereto on the 
maps and files of the Commission he vacated and cancelled and such 
other appropriate action taken in the premis(\s as .diall be proper; and 
that the Zoning Commission shall liold a jaihlic hearing on this 
af)plication, giving due notice to those interc.'«ted according to the 
statute. 

Ami your jietitioners further state that further rea.'jons why the 
prayer of this petition should 1 h‘ granted are subjoined. 

Respectfullv, 

PHILLIPS MEMORIAL OALLERY, INC., 
ELIZA L. LArOITLIX PHILLIPS, 

MARY L. JENNINGS, 

Rv CHAl NCEY HACKETT, 

.1 tf(frnefi. 

49 Exhibit I. 

April 9, 1924. 

The Zoning Commission of the District of Columbia, 

Municipal Ruilding, 

Washington, D. C. 

De.vr Sirs: 

I am the owner of 21 IS Ma.ssachusetts Avenue, N. W., in the 
City of Washington, I). C. The value of this property will be 
serion.'^ly diminished by the erection of the proposcMl Apartment 
House at the southwest corner of Massachu.^etts Avenue and 21st 
Street in tho same sipiare as my property. It could not be erecteil 
except for your order of October 29, 1922, changing the property 
specified in that onler from the o.’) f(M)t height Di.'^trict or Zone to the 

50 (.^uhsecjuently 90) foot height District or Zone. I res[)ectfully 
request that: 

First, You res<*ind your order as an entirety, or. 
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Second, If that is not done then ju* to so nmeh of it as relates 
to that part of the rear of lots deserihed on your maps or plats as 
'SIS, *22 and 21 in square (>7, which was before your order of 
October 20, 1922, included in the 55 foot height District or Zone. 

The reason, amongst others, for the first request is that the pro¬ 
ceedings for the change in height District or Zone authorized 
hv vour above order was instituted neither bv your Commission nor 
upon the petition of any owner affected, but at the instance of a 
jierson who was neither an owner affected nor purported to act for 
such an owner. 

The reason, amongst others, for the second reejnest is that no notice 
was ])ublished as recpiired hy law of a public hearing at which 
would ho considered the change of height District or Zone of the rear 
of the three lots above mentioned. The notice in fact j)ublished 
conveyed no information that the proposed change would affect the 
rear of such lots. 

1 had no notice or knowledge of the ])roposed change or of your 
order authorizing the change until ]>uhlication was made in the 
jaihlic j»ress late last February that an apartment house was ])ro- 
posed to he erected at this corner. Since then I and numerous 
other property owners in the vicinity have ])rotcsted against the 
order and endeavored to have it rescinded. I am advised that you 
have ample authority to rescind the order and, therefore, 1 
50-55 make this formal request for such action. T consider it 
sufficient to enumerate the above ohjeetions of the older 
without mentioning various others which might be urged. 

1 request that 1 he given a hearing in this matter and that pending 
its decision no ])ermit issue u])on the jiending application of 2100 
Massachusetts .Avenue, to erect a building in part upon the lots 
changed in height District or Zone by the above order. 1 am en¬ 
closing a short memorandum of authorities for your convenience. 
Verv Respect full V, 

L.VRZ .ANDERSON. 

Rv R. ROSS PERRY Jr., 

1 . f 


Attorney. 




5() 


Exhibit K. 


Engineer Commissioner of the District of Columbia, 

AVashington. 

April 8, 1924. 

Mr. Chauncev Ilackett, 

Munsey Building, 

Washington, D. C. 

Dear Sir: 


Your letter of April 2nd referred to the next meeting of the 
Zoning Commission as on .April 19th. The Zoning Commission 
will hold its next public hearing in the Board Room of the District 
Building beginning at 10:00 A. M., on April 17th. It is the custom 
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of the Zoning; Commission to mc'ot in (‘xecutive session the same day, 
the actual time of meeting heinj^ governed by the length of time 
consumed at the public hearing. 

Your attention is invited to the final paragraph of the enclosed 
letter. As this case is now before the courts, anv action relative 
to it by the Zoning Commission would not be advisable. 

\"erv sincerelv vours. J. F. BELL, 

Major, ('orps of Enf/ineers, U. S. A., 
Enclosure. Engineer Commissioner, I). C. 

B-M, 

Apr. 9, 1924. 

57 Exhibit L. 


District Building, 14th Stred and Pennsylvania Avenue. 

Zoning (’ommi.'Jsion of the District of Columbia, 

Washington. 

April 7, 1924. 

E. D. 190,107. 

Twenty One Iliindrt'd Massachus(‘lts Avenue. Inc.. 

007 Union Trust Building. 

Washington, D. C. 


.Vltention. Mr. F'rancis J. Murrav. 


Gentlemen : 


A petition has been submitted to the Zoning ('ommission re¬ 
questing that the ]H‘oeeedings and records of the Zoning (’ommission 
on October 20, 1922. which changed the height zoning of lots 819. 
820, 27 and 2S and the rear portions of lots 21, 22 and 818, 
s(|uare 07, he vacated on the grounds that the said proceedings and 
records occurred and were made at the instan(*e of a ]>arty having 
no .statutory intere.st in the matter, without the knowledge of certain 
]K‘titioners and without jurisdiction. This petition was accom])ani(‘(l 
i)v an oral stat(‘ment that additir)nal reason for vacating the reconl 
of the [)roceedings is that the area rezoned by the Zoning Coiji- 
mission was not properly adverti.s(Ml in the newsj)aper in that no 
mention was made of the rear portion of lots 21, 22 and 818, al¬ 
though the rear portions of thes(‘ lots were actually chang(*d to the 
85-foot height di.striet by the Zoning Commission. 

These questions are all involve<l in the case of Larrabee v. Bell 
et ah. Equity No. 42^170. now |)ending in the Supreme Court, D. C. 
As the rights of the various ])arties can he determined in a [)roper 
judicial form, as also the (jucstions raised, the Zoning Cominijision 
will take no further action until the disposition of this cause. 

AY'rv sincerelv vours. 

J. F. BELL, 

Major, Corps of Engineers, U. S. Army, Chairman. 

RAW/n. 

Mailed Apr. 8, 1924. Chief Clerk, EngT Dep’t. 
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58 & 59 


Exhibit M. 


District Building, 14th Street and Pennsylvania Avenue. 

Zoning Commission of the District of Columbia, 

Washington, 

E. D. 190,107. 

April 19, 1924. 

Mr. H. Ross Perry, Jr., 

Union Trust Building, 

Washington, D. C. 

Dear Sir: 

1 desire to inform you that the Zoning Commission after careful 
consideration in executive session on April 17th determined to 
suspend all action with respect to the zoning of property located at 
the corner of 21st street and Massachusetts avenue N. W., until 
after final adjudication hy the Court. 

Very trulv vours, 

R. A. WHEELER, 

Major, Corps of Enpinevrs, V. S. Arwy, Executive Officer. 


RAW/n. 


♦ ♦ ★ ♦ J<t 3|C 

00 Order Overruldiup Motion to Dismiss Amended Bill. 

Filed Mav 9, 1924. 

* - 

4c 4c 4c 

2100 Massachusetts Av(‘nu(‘. Incorporated, one of the defendants 
in the above entitled cause, having filed on the 9th day of April, 
1924, a motion to dismiss the original hill’of complaint filed therein, 
and the other def(‘ndants having filed a similar motion on the 23rd 
<lay of April 1924 and snhs(‘(|uently to the filing of said motions 
by leave of the court and with the consent of all the defendants 
an amended bill of complaint having been filed, and all parties 
having consented that the above motions to dismiss stand as motions 
against the said amended hill, and the said motions having been 
argued by counsel, it is ordered this 9th day of May, 1924, that the 
said motions be and thev hereby are overruled and that the said 
defendant 2100 Massachusetts Avenue. Incorporated, and the other 
defendants have leave to answer tin* said amended bill of complaint 
within 20 davs from the date hereof. 

WENDELL P. STAFFORD, 

Justice. 
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61 Anifwer of Defendants, J. Fraiiklin Bell et al., to Amended 

Bill of Complaint. 

Filed May 21, 1924. 

:(i 4c ^ 

The answer of J. Franklin Hell, Cuno II. Hiidolph, and James F. 
Ovster, as Commissioners of the District of Columbia, and as mom- 
hers of the Zoning Commission, Clarence (). Sherrill and David 
Lynn, members of the Zoning Commission, and John W. Ochmann, 
Inspector of Buildings for the District of Columbia, to the amended 
Hill of Complaint filed herein, respectfully shows to the Court as 
follows: 

1. The defendants admit the allegations in paragraph one con¬ 
tained. so far as the same refer to them. 

2. The defendants admit the allegations of ])aragraph two so far 
as thev refer to them. 

3. The defendants are without knowledge as to the allegations in 
]>aragraph three contained, and therefore neither a<lmit nor deny the 
same. 

4. Answering the allegations in paragraph four contained, defeml- 
ants are without knowledge of .so much thereof as refers to the owner¬ 
ship or location of the premises alleged to he occupied by the ])lain- 
tiffs herein, and also of the peculiar desinibility of the .several pro])- 
erties hecaiLsc of the sentimental value attached to them, ami then'fore 
neither admit nor deny said allegations. They do deny, however, 
that the neighborhood is free from apartments and places u.sed foi- 
purjK)ses other than residences. Defendants are informed and b(‘- 
lieve that The 2100 Ma.s.sachusetts Avenue, Incoqwrated, is the 
owner of the land in said f)aragraph described. 

Further an.swering .said paragraph defendants say that all of the 
land owned by The 2100 Ma.ssachusetts Avenue, Incorporated. 

62 as set forth in the foregoing paragraph was originally zoned 
by the Zoning Commis.sion of the Di.strict of Columbia, as 

permitting buildings 85 feet in height, excepting only that the por¬ 
tion of said corporation’s land the height of which was changed 
from 55 feet to 85 feet by order of the Zoning Commission under 
date of October 20, 1022, more particularly hereinafter referred to. 

Further answering said paragraph defendants say that under date 
of March 4, 1024, the said defendant corporation made application 
for a f)ermit to erect an 85 foot building upon their property at 21st 
Street and Massachusetts Avenue, Northwest, subject to plans tiled 
in the office of the Ins]iector of Buildings, on the 15 day of March, 
1024. A copy of said application is attached hereto, marked “Ex¬ 
hibit D. C. No. 1,” and it is prayed that it be read as and made a 
part hereof. In pursuance of the Building Regulations of the Dis¬ 
trict of Columbia, the defendant corporation secured from the Sur¬ 
veyor of the District of Columbia a building plat showing the loca- 
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tion of the proposed biiildin", in outline, upon the land of the said 
defendant cor|)oration. A copy of said building plat is attached 
hereto, marked “Exhibit, D. C. No. 2,” and it is prayed that it be 
read as and made a part hereof. Under date of March 10, 1924, an 
ap]>lication was made for a permit to excavate for the building afore¬ 
said, a copy of which form, which is used by the building depart¬ 
ment as an a])plication. is attached hereto, marked “Exhibit, D. C. 
Xo. 8,” and it is prayed that it be read as and made a part hereof. 
Under date of March 22, 1024, a permit for said excavation was is¬ 
sued, a copy of said permit being attached hereto marked, “Exhibit, 
D. C. Xo. 4,’’ and it is prayed that it be read as and made a 
08 part hereof. 

Defendants deny that thev may not lawfully issue a per¬ 
mit for the erection of a building 85 feet in height as shown in out¬ 
line upon exhibit Xo. 2 hereof, and that in pursuance thereof, the 
defendant cor}>oration may not lawfully erect such building of said 
heiiiht, in accordance with the requii*ements of the Building Regu¬ 
lations as to plan and construction. 

Answering remaining allegations in said paragraph contained, • 
<lefendants say that they are without knowledge to properly or cor¬ 
rectly answer them, and they therefore neither admit nor deny 
same, and if the same are deemed material they call for strict proof 
thereof. 

5. Answering allegations in ])aragraph five contained, defendants 
.«av that thev are without information to either admit or denv same. 

* «. t 

<) and fi-A. Answering the allegations in paragra])hs six and six-A 
contained, defendants say that under date of September 12, 1928, 
the Executive Officer of the Zoning Commission, in an endorsement 
to the Chairman of the Zoning Commission, recommended that a 
public hearing be had for the purpose of considering a change for 
tlie zoning of certain ]>roperty in scpiare 07, and thereafter, on the 
following day, the Chairman of the Zoning Commission, following 
the established ])ractice and acting in accordance with the authority 
conferred up on him by the Zoning Commission, initiated a proceed¬ 
ing on hehalf of the said Commission by ordering a public hearing 
in the matter and ordering that said publie hearing be advertised 
according to law. A co])v of said endorsement, as approved in the 
aforesaid manner, is attached hereto and marked “Exhibit, D. C. 
Xo. 5,” and it is prayed that it be read as and made a part hereof. 

Thereafter the public hearing was advertised in the Wash- 
til ington Post as corredly set out in the amended declaration 
of plaintiffs, and on the 19th day of October, 1922, said public 
hearing was had as advertised. On the following day the Zoning 
(Nmunission ])assed an order re-zoning lots 20, 21, 22, 818, 819, 820, 

27 and 28, in square 07, to permit the erection thereon of any build¬ 
ing not to exceecl 85 feet. A co])y of the order evidencing said action 
is attached hereto marked “Exhibit, D. C. Xo. 8,” and it is prayed 
that it l>e read as and made a part hereof. 

Defendants say that, in passing the order aforesaid, they did so 
after a full compliance with all of the requirements of law constitu¬ 
ting the conditions precedent to the issuance of such an order; and 
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they deny tliat the advertiseniont aforesaid is insufrieient in any of 
the respects as set fortli in plaintiff’s amended bill. They speeifi- 
eally deny that lots «S19 and 820 do not designate property known on 

the records of the oOiee of the Surveyor of the District of Columbia, 

« ' 

but state as a fact that said designations arc lawfully recorded in said 
office. 

Answering .«Jo much of the said para,ura])h as refei’s to the failure 
of the Commi.'isionei's to peivonally notify the plaintiffs herein of 
said hearing through the police, defendants say that they were and 
are under no legal obligations so to do. 

P^irther answering the allegations of said t)aragra])b. defendants 
say that they are without knowledge as to the matters and things 
.^ot forth in the first part thereof with reference to the effect of the 
erection of the proposed building upon plaintiff’s pro])erty, and they 
are informed and believe, and hence aver that the same is imma¬ 
terial tf) the issues herein involved, hut if the sam(‘ should Im* 
deemed material the dehaidants ask for strict proof thereof. 

7. An.‘<wering the alh'gations in |»aragraph seven con¬ 
tained, relative to the order of the Zoning Commission changing all 
S,") foot height districts to 00 foot height <listricts. d(‘fendants say 
that such order is immateiial to the matteis her(‘in involved. 

Further answering so much of .slid j*aragra]»h as refei-s to the 
('conomic im|K)ssihility of erecting an apartment house under the 
Zoning Kegulations prior to the ordca* of October 2ff. 1022, aforesaid, 
defendants are without knowledge, and therefore neither admit nor 
deny the same, hut call for strict proof therc'of if the same should he 
deemed material. 

Further answering .-^aid j)aragraph. defendants are {idviscd that 
the remaining allegations constitute conclusions of law or mi.xed 
conclusions of law and fact which they are not re<juired herein to 
an.swer. 

8. An.swering the allegations in ])aragraph eight contained. d(*- 
fendants admit that the propo.^ed building could not luive been built 
under the law and orders of the Zoning (\>mmi.<sion, prior to the 
20th day of October, 1022, hut deny that all of the frontage on 21st 
Street, between Massachusetts Avenue and F Stre(‘t, Xoilhwest was 
zoned for height at feet. Defendants say that ]tart of 21st Street 
south of Miussachusetts .Avcaiiu* was zoiu'd in the So foot height area. 

Defendants deny that the i)roc(‘c<lings leading up to the order <»f 
October 20, 1022. weie not initiated by the Zoning Commission, 
and that the Zoning Commission an* without juri-nliction to pa.<s that 
order. 

Defendants .«!ay that they have knowledge of the e.\isten(*e of cor- 
res])ondence which is incom])letely set foilh in j)laintiffs’ 
()() e.xhibits a to / inclusive, hut suggest a reference to the 
original corres])onden(‘e which they hold, and which is not 
incorporated in this answer hy rea.'^on of the volume thereof. Said 
corres])ondence is a matter of public record. acce.<sihle to any of the 
parties hereto, and so much thereof as the Court may deem material 
will be tendered at the trial of this case. 
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Defendants do not deny tlio aceiiraey of Exhibit g, in said para¬ 
graph referred to, bnt attach a blue print sliowing the property 
herein involved as laid out on the original zoning plat of the Zoning 
Coniinission of the District of Cotuinbia, marked “Exhibit, D. C. 
Xo. 8.” 

tl. Answering the allegations in paragraph nine contained, de¬ 
fendants deny the invalidity of the proceeding before the Zoning 
ronnnission and say that they arc without knowledge either to 
admit or deny the remaining allegations of said paragraf)h, and they 
call for a strict proof thereof if the Court should deem them material. 

10. Answering the allegations in paragraph ten contained, de¬ 
fendants admit the receipt of the petitions of the .several property 
owners, as therein set forth. They further admit, that following an 
(‘stablished practice of both the Zoning Commission and the Di.s- 
trict of Colund)ia, pursuant to tlie tiling of the hill of complaint in 
this eau.se, thev not onlv determined that no further orders would be 

• t • 

pa.ssed in connection with the matt(‘rs involved in .said suit, but also 
declined to consider any of the matters over which the Court ha.s 
jurisdiction in connection with the said ca.se until it is finallv di.s- 
posed of hy this Court. 

11. Defendants are without knowledge as to when or how 
1)7 plaintiffs received actual knowledge of the pro])o.sed erection 
of the defendant corporation's building at 21.st Street and 
Ma.s.sachusetts Avenue. 

Further an.'<w(‘ring the allegations in said |)aragraph contained, 
defendants .say that under date of March 21st, 1024, the Zoning 
Commi.^sion pas.sed an order changing the height area along Mas.sa- 
chusett.s Avenue between Dupont and Shendan Circles from 90 to 00 
feet, as more ])articularly .‘iot forth in a copy of said order which is 
attached hereto, marked “Exhibit, 1). C. Xo. 7,” and it is prayed 
that it he read as and made a part hereof. 

Flirth(*r answering said paragraph defendants state that they are 
informed and believe, and hence aver, that under Section 5, of the 
Act of March 1, 1020, creating the Zoning Commis.sion, the Com¬ 
missioners may not legally refuse the application applied for by the 
defendant cor])oration in this ease. 

Further answering the allegations in paragraph eleven contained, 
defendants .<av that at no time after the original filing of the appli¬ 
cation and plans by the defendant. The 2100 Massachusetts Avenue, 
Incorporated, at the Building Inspector’s Office, were either the ap- 
])lication or the plans taken from the Office of the Building In¬ 
spector, nor was j^aid ap])lication and the plans accompanying it 
withdrawn in any way from the Office of the .said Tns[)ector of 
Buildings. 

12. Anjswering the allegations in paragraph twelve, contained, 
defendants .siy that they will not issue permit applied for bv the 
defendant corporation herein until the final determination of this 
cau.se, but they believe that there is no legal rea.son why such permit 
should not i.«sue. Defendants know nothing of the intentions of 
the defendant corporation to ajiply for certificate of occu- 
08 pancy as alleged in the said jiaragraph. 
o—4270a 
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Further nnswerinji; said para^raidi, defendants are advised that 
the remaining alleviations therein eontained, not already herein 
answered, constitute eonelusions of law or mixed conclusions of law 
and fact which they are not herein reciuired to answer. Defendants 
state that the allegations in j>aragra])h 13 contained, which are not 
mere conclusions of law, have been heretofore answered herein. 

And having fully answered defendants pray that said amended 
bill of complaint be dismissed, and that they, as defendants, be dis¬ 
charged with costs. 

J. F. BFT.L, 
cuxo II. urnoLPii. 

JAS. F. OYSTER, 

Commiii.vonf rs of the DiMrirf of Columbia 

and Members of the Zoning Commission. 

C. O. SHERRILL.’ 

DAVID LYNX, 

Members of the Zoning Con) mission. 

JOHN W. OEIIMANN. 

Inspector of Buildings, D. (\ 

F. 11. STEPHENS. 

JAMES C. WILKES, 

Attornegs for Defendants Except The 
2100 Massachusetts .1 cenue. 


District of Cou mbia, ss: 


Answer of Defendant.^. J. Franklin Roll. Ouno H. Rudolph. James 
F. Oyster, as Commissi on eiv of the District of Columhia, and 
00 as memhers of the Zoning Commission, Clarence O. Sherrill, 
and David Lvnn, members of the Zoning Commission, and 
John W. Oehmann, In.^pector of Buildings for the Di.'^trict of 
Columhia, being duly sworn, de]>osc and say that they have read the 
an.swcr bv them subscribed and know the contents thereof; and that 
the matters and things set forth upon their pci*sonal knowledge arc 
true, and those stated u])on information and belief they believe to he 
true. J. F. BELL. 

CFNO H. RUDOLPH. 


JAS. F. OYSTER, 

('ommissioners of the District of Columbia, 

and Members of the Zoning (Commission. 
C. O. SHERRILL,' 

DAVID LYNN, 

Members of the Zoning ('ommission. 
JOHN W. OEHMANN. 

Inspector of Buildings. 


Subscribed and sworn to before me this l(>th dav of Mav, 1024. 
fsEAL.l JOSEPH C. McGARRAGHY. 

yotarjf Public, D. ('. 
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75 Exhibit 1). C. No. 6. 

October 20, 1922. 

Ordered: 

That after public notice and hearing as prescribed by law the dis¬ 
tricts heretofore established by the Zoning Commission of the Dis¬ 
trict of Columbia are hereby modified and amended as shown in the 
othcial height, area and use atlases as follows: 

Change from 55-foot to H5-foot height district: Lots 20, 21, 22, 
818, 819, 820, 27 and 28 square 67. 

C. KELLER, 

JAMES F. OYSTER, 
CUNO H. RUDOLPH. 

Attest: ELLIOTT WOODS. 

R. A. WHEELER, 

Major, Corps of Engineers, U. S, A., 

Executive Officer. 

7(> E.xiiiniT 1). C. No. 7. 

District Building, 14th and Pennsylvania Avenue. 

Zoning Commission of the District of Columbia. 

Washington. 

March 21, 1924. 

Ordered: 

That after public notice and hearing as prescribed by law the 
zoning regulations and districts heretofore established by the Zoning 
Commission of the Distinct of Columbia are hereby modified and 
amended as shown in the oflicial Height, Area and Use Atlases, as 
follows: 

Change from 99 feet to 00 feet: 

Sfpiares 94, 95, 07, 2511, 2512 and 2518. 

Ix)ts 800, 818, 814, 802, 808, 00, 14 and 41 to 47 inc., sq. 00. 

* ♦ * ♦ ♦ j(c :(c 

J. F. BELL. 

JAMES F. OYSTER. 

CUNO H. RUDOLPH. 

C. O. SHERRILL. 

DAVID LYNN. 

R. A. WHEELER, 

Major Corps of Engineers, U. S. A., 

Executive Officer. 

(Here follows diagram marked page 77.) 
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78 Answer of 2100 Massachusetts Avenue, Inc., a Corporation. 


Filed Mav 28, 1024. 


The an.^wer of 2100 Ma.'^saeliusrtt.'^ Avenue, Tne., a corporation, 
re.'SiKK'tfiillv .«ho\Ns to tlu* ("oiirt a.< follows; 

I • 

1. This defendant adniit.-i the allegation of Fara^^raph 1, in so 
far as the Siune refer.< to it. 

2. This defendant admits the alle^ati(nis of Paragraph 2, in so 
far as it has knowled^(* of the same. 

3. This def(‘ndant admits tin* alienations of Paragraph 

4. This def(‘ndant is withoiit knmvledne of the alienations of this 
Paragraph in .<o far as it rc'ftas to the ownership or location of tin* 
rcs|»ective pro|>erti(S: it is likewisi* unfamiliar with ami has no 
knowh'dne <»f the desirability of th(‘ several ]»roj)erties In^'jiuse of tin* 
sentimental vahii' attachc<l to tluMn. and can therefore neither admit 
ordenv.<ai<l alienations: this d(‘fcndant (hades that the neinhhorhood 
is free from apartimaits and places use<l for purjKKxes otlu*r than 
residenc(‘s. This defcaidant states as a fact that it is the owner of 
the land d(‘scrihed in .-aid Paranra]»h 4: this def(*ndant states that 
all of the land now owned hy it, as .S“t forth in this said paranraph. 
was orininally z<med hy the Zoidnn f'onimi.<sion of the District of 
(’(diimhia. as perndttinn tin* erc'ction and construction of huildinn?^ 
to a heinhth of S.”) f(‘(‘t. exception (»nly that ])ortion of this de¬ 
fendant’s land .<o d(‘.<crih(Ml which was ehanned from dd f(*et t(» 
8d feet hy order of the Zoidnn ronmd.'^sion under dat(* (d October 
29, 1922, more particularly hereinafter descrih(*d and referred to. 
This defendant denies that the huildinn ^>f an apartment hou.<e on 

.sidd ])ro]>erty constitutes a nui.smee, and on tin* contrary 
79 states as a fact that said apartm(‘nt hou.<e, which this d(‘- 
fendant intends to construct upon .sdd jUdpeity, will he 
a hinh-cla.<s tire-proof huildinn. which in th(‘ opinion of this d('- 
fendant will conform in larnt* nu*asure with tlu' character of huild- 
inns surroundinn this property: this (Udendant further advises tla* 
(\)urt that it is its pur|)ose and intiaition to o]K‘rate and maintain 
this said huildinn so intemh'd to he construct(‘d. as a lir.<t-class ajiart- 
ment house, and in such manner as to can.^jc* no just criticism or com¬ 
plaint from any r(*asonahl(*, fair-mindc'd, disinterested per.<on : this 
defendant admits that the .'Structure intended to he constructed hy it 
upon said property will he of the heinhth of S.") feet: this defendant 
denies that such a huildinn would he a nui.since to all of the plain¬ 
tiffs, and it deni(*s that .<aid huildinn would he a nuisance to anv (d 
the plaintiffs: it denies that those oecupyinn said huildinn "ill 
blockade 21st Stre(*t and Ma.'^sachusetts Avenue, or unreasonably 
interfere wdth traffic on said street: it denies that the construction 
of sjiid huildinn or the operation and maintenance of same will con¬ 
stitute a (fanner to the health, .«afety and welfare of the plaintiffs: 
it denies that said building so intended! to he constructed or the 
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operation and inaintcnanee of siune will, in any way, destroy the 
eharaeter, looks or eonvenienee of the nci^j;hborhood. Further an- 
swerinc; said paraf^raph, this defendant says that on the 4th day of 
Mareh, 1024, it made applieation to the ins])eetor of Buildings for 
the Distriet of Colinnhia for a permit to ereet a building upon all 
f)f its property at 21st Street and Massaeliusetts Avenue, northwest, 
known as lots 20, 21, 22, 27, 28, 818, 810 and 820 in Square 67, 
said building to he an apartment house building, eight stories high, 
reinforeed eonerete, brick, stone, terra cotts building, to 

80 cost ap])roximately $700,000, of an average heighth of 85 
feet, a eorreet eo])y of said applieation being attaehed to the 

other defendant’s answer filed in said eaiise, as Exhibit DC-1, the 

said exhibit is |>ray(‘d to be read and considered as Exhibit 1 to 

ibis answer, and to be mad(* a part of this answer. Plans were filed 

in the office of lns])ector of Buildings on the 15th day of Mareh, 

1024. and in pursuance of the lawful building regulations of the 

District of Columbia, this defendant secured from the Surveyor of 

the District of Columbia a building plan showing the location of 

the pro])osed building in outline, upon the land of this said defendant 

coi])oration. .\ (*oircct copy of said building jilat so obtained by 

this defendant from the Survi'vor of the District of Columbia is 

• 

attached to an answi'r of the eo-d(‘f(‘ndants in this cause, as Exhibit 
IK^-2. and this exhibit is praved to be read and considered as a part 
of this answer as fully as if s(‘t forth in detail herein. This de- 
b'udant, on March 10. 1024. made an application to the Distriet 
of Columbia. kjigine('r's D('partm(‘nt. for a permit to excavate for 
said ])ropo.«ed building, which said application is dated Mareh 10, 
1024, and is referred to and mad(‘ a part of this eo-defendant’s an¬ 
swer as Exhibit 3, and this exhibit is prayed to be read and con¬ 
sidered as a i>art of this answer as fully as if set forth in detail 
ber(‘in. 

Cnder date of March 22, 1024. a lawful permit was duly issued 
to this defendant on said application, for authority to excavate for 
said building, a c()rrect copy of said ])ermit so issued being attaehed 
as Exhibit DC-d tf) this co-d(‘fcndant’s answer: it is prayed to be 
read ami consider(*d as ])art of this answer as fully as if set forth 
in detail herein. 

81 This defendant states that all of the work to he pei’formed 
under .«aid permit so issued has been ])ei’formed at a very 

considerable cost to this defendant. This defendant denies that the 
(^mimissioners of the District of Columbia may not lawfully issue 
a permit for the erection of a building 85 feet in beiglith on the said 
proT)erty, as shown in outline of Exhibit 2 hereof, and this the de¬ 
fendant states it is advised and informed, and upon such informa¬ 
tion and advice states as a fact that the Commissioners have such 
lawful right. 

Idiis defendant denic's that there is any sf>eeial or peculiar damage 
threatened to the r>laintiff‘s, or any of them, by said proposed apart¬ 
ment bouse building structure. 

5. This defendant has no .«peeial knowledge or information with 
reference to the matters and things alleged in Paragraph 5 of Plain- 
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tiff's ainendcd Bill, and ihorcfoie can neither admit nor denv 
same, Imt if the same become material to any issue in said cause, they 
demand strict prof)f of the same. 

fi. This defendant denies that the hnildin^ of such an apartment 
house huildin^ as it is proj)Osed or contemplated at 21st Street and 
Massachusetts Avenue, northwest, will hurt, injure or deteriorate 
all or any of the property of the plaintiffs, or any of them; it denies 
that the construction of .^^aid buildiiiij; or the operation or main¬ 
tenance of same will in anv wise render the neiiihhorhood noisv. 

uncomfortahle, displeasing, unsiuhtly or ohjei'tionahle; it denies 
that irreparable injury or any injury will be done to your com¬ 
plainant by reason of the construetion of said buildin,i>: or the main¬ 
tenance or operation of siune; this defendant, fuilher answering]; Siu<l 
parairraph, states that it ])ro]K)ses to construct said huildin^ in ac¬ 
cordance with all laws and rcirulations now in force in tlu* 

S2 Building Office of the District of rolumhia, and in obedience 
to all lawful ndcs. r(‘mdations and ord(*rs the Zoning (^mi- 
niission of the District of Columbia, and it <lenics that any of the 
orders, rules. rej>:ulations or proc(‘(‘dini:s of the Zoninir Commission of 
the District of Columhia are voi<l or ille.iral, or that any of tin* 
huildinjj; reiridations of the District of Columhia are void or il¬ 
legal; this defendant u]>nn the contrarv, states that they are in all 
respects lawful and illef/al, and that they have all heen com])lied 
with bv this defendant. 

t 

Fuilher answerinu; said parauraph. this dehaidant stati's as a 
fact that the order of the Zoning Commission of the 20th f)f October. 
1023, was a lawful and valid order in all re.'ipccts: it charges u|)on 
information obtained from the answcT of the (*o-defendant and from 
the original fdes of the District Thiildinu: that the action of the 
('ommission which resulted in said order was heiiun upon the Zoninir 
Commission’s own initiative, and that the cons('nt of the owm^rs 
<»f the frontage to he ehamred was not re(|uired or mad(‘ necessary by 
any lawful act or rciinlation. and that all acts and thin.irs done in 
and abf)ut obtaining the ])a.s<aire of said order of October 20, 1022). 
were in every respect in accordance with law and lawful rules and 
rejrulations of the Zoninir Commv^sion; this deft'iidant furth(*r 
charges specifically that the ])uhlication r)r notice re(piired by the 
zoning law and the lawful rc<rulations made thcnMinder. was made: 
it furtlier states «as a fact that the description of the property, ami 
all of said ]>roperty as contained in said ])uhlication, was suftieient 
in all revspects to meet eaeh, every and all of tho re(|uirements of tin* 
zoning law. and to meet eaeh. every and all of the recpiirements of all 
other lawful orders, rules, laws or regulations required under 
83 said zoning law; this defendant further answering .states as 
a fact that the description of lots 810 and 820 as contained in 
.said publication, is a correct de.scription of lots 810 and 820 as shown 
on the record in the office of the Surveyor of the District of Columbia. 

Further answering this defendant states that under the Act of 
Congress creating the Zoning Commission, and the regulations 
adoptefl by the Zoning Commi.ssion under its authority as contained 
in said Act. there is no requirement that notice shall Ije given to the 
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property ownci*s of any hearing by the Zoning Commission other 
than such notice as was given in tliis case hy publication. 

7. Tliis defendant for answer to Paragraph 7 of tlie amended Bill 
of Complaint, states that the matters and things therein treated are 
irrelevant and immaterial to the legal ]n'inciples or issues involved 
in this case, and they are advised therefore that it is not necessary 
to answer the same, but if the same become in any wise material, this 
defendant demands strict jiroof of the same. This defendant states, 
however, that portion of said Paragraph 7 which states “by the 
zoning regulations made and established on August 80, 1920 both 
sides of >Iassachusetts Avenue between Dupont Circle and Sheridan 
Circle were zoned (So feet for height” is true. 

<S. This defendant for answer to Paragraph 8 of amended Hill of 
(Aimplaint states that prior to the lawful order of the Zoning Com¬ 
mission of October 20, 1922, the building now jiroposod to be con¬ 
structed upon said jiroperty could not have been built, but that said 
order of October 20, 1922, being a lawful order and giving to this 
defendant the right to construct said building, the condition prior 
thereto or the rules and regulations applying thereto are 
84 immaterial to the issues in this cause. 

In further answer to stiid ])aragraph this defendant states 
(hat it has no direct knowledge as to the interest of one John M. Donn 
in said pro))erty and it has no direct knowledge of the other facts set 
forth in the remaining statements of said i)aragrai)h except in so 
far as it has a(‘(juired certain knowledge from correspondence and 
documents on tile in the District Building, which documents and 
letters have been made exhibits in this proceeding, and reference is 
made to the originals of .<aid letters and documents for a correct 
statement of their contents. 

9. Answering Paragraph 9, this defendant denies that the order 
passed by the Zoning Commission was contrary to law, hut states that 
the same was lawful in all respects. Fuilhcr answering this de- 
f(‘ndant states that it has no knowledge as to whether any of these 
plaintiffs were aware of the api)lication of Donn, nor of any of the 
other j)roceedings. hut it is advised that the .«ame being immaterial, 
it is not re(juired to answer the .^Jime. 

19. This defendant in an.'^wer to Paragraph 10 states that it has 
no direct knowledge of any of the facts alleged in said paragra[)h, 
hut it states that the things done and all ])ctiti()ns and letters ad- 
dressied to the Zoning Commi.^sion or to the Commissioners of the 
District of Columbia are on file in the District Building and reference 
is made to the-'^e documents for a complete, accurate and correct state¬ 
ment as to what thev contain. 

11. This defendant is without knowledge as to when or how the 
complainants were advised of the act of the Zoning Com- 
87) mission now com])lainod of, and they are advised that the 
sjime is immaterial to any of the issues in this cause. This 
defendant further answering .s^iid paragraph states that it is advised 
that it is immaterial as to the orders made by the Zoning Commission 
under date of 21st March 1924, since ])rior thereto this defendant 
had tiled its application for the building herein descril^d and in- 
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volvcd. And tins defendant chariios that the ronnnissioners of the 
District of Coluinhia have no lawful ri^ht or power hy any regula¬ 
tions or order, entered at this time to take awav, de.'^trov or affect in 
any way the vested rights actpiired hy this did’endant, hy reason of 
the filing of the apj>lication and the plans for construction of the 
building in question in this cause. Further answering the allega¬ 
tions of this ]mragraph of the amended Hill, this defemlant .'States as 
a fact that it did not at any time aft(‘r the filing of the original ap¬ 
plication and plans for the construction of the building in (pK'stion, 
with the Building Inspector of the District of Columhia, withdraw the 
same or take the sanu* out of the ]>oss('ssion or out of the (MUitrol of 
the Inspectfir of Buildings of the Distiict of rolumhia. 

1*2. Answering Paragraph 12. this defendant is informed that it 
is entitled to have a jiermit issued out of the Building Inspector's 
office of the District of Columhia for the construction of said apart¬ 
ment house, in acconlancc* with tlu* a]>plication, plans and specifi¬ 
cations now on file in said oflice. and that irre]»arahle wrong and 
damage would be done to this <lefendant should it be de])riv(‘d of its 
lawful right to have said jiermif so issued. 

13. In answcT to Paragrajih Id of the Bill of rom]»laint. this 
defendant states that llu^ same has lu'en fully answered in 
SO other paragraphs of this Bill and it is ailvised that it is not 
nec(‘ssary to re-answt‘r them. It stati's as a fact that unless 
prevented by tins bonorabh* Court from so doing, it will endeavor 
to obtain the ju'rmit and will construct said huilding in accordance 
with said permit. 

And having fully answerisl this, dtffendant prays that said 
amended Bill of Comjilaint be dismissed, and this it he discharged 
with costs. 

BOBFBT S. DOWNS, 

PreauUnt. 

W. GWYNN GABDTNEB, 

Attorup}/ for Drfrdanf. 

2HlO M(i><sarlni.'<( tfx Arpinir. Inc. 


T, Robeil S. Downs b(*ing first dulv sworn on oath do sav that I 
am President of the corjuuation defendant, 2100 Ma.«isaehus(*tts 
venue, Inc., and that I have* the right to sign and verify this .\n- 
swer; that 1 have read the Answer bv uk* subsciilusl and know the 
contents thereof: that the mattias and things contained thercMii of 
my own knowledge are tru(‘, and tlatse upon information and belief 
I believe to be true. 

ROBERT S. DOWNS. 


Signed and sworn to before me. a Notary Public in and for the 
District of Columbia, this 21st day of May 1024. 

[sE.xL.l CHARLES R. STREEKS, 

yofarfi Pnhlir for District of ('ohnntiia. 
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■ST yulice to ^>ct Dai/ for Hearing. 

Filed June 3, 1024. 

To Messrs K. Koss Perry, Arthur Ilellen, Clayton Emig, and 
Cliaiincey Plackett, 

Attorneys for Plaintiffs: 

Please take notice that on Tuesday morning, June 3, 1924, at 
10:00 o’clock, A. M., the defendants will ask the Court to set an 
early date for the trial of the issues in the above entitled caust*. 

W. CWYNX GARDINER, 
Atfitrneti for 2100 J/a-s-.s. Ave., Inc. 

V. n. STEPHENS, 

J. (\ WILKES, 

Attorneys for Other Defendants. 
Spa. ad Test. 

Issued June 0, 1924. 

♦ 5 *! ♦ ♦ ♦ * ♦ 

The President of the United States to John M. Donn, 1219 Conn. 
Ave., Greeting: 

You are hereby coiuinand(*<l to appear as witness for the [dain- 
tiffs before Mr. Justice Stafford, Eipiity Court No. 2 at I'niUnl 
States Courthouse, on the 12th day of June, 1924, at 10 o’cloek A. 
M., and not depart without leave. 

Witness the Honorable Walter I. McCoy, Chief Justice of said 
(^)urt, this () dav of June, A. 1>. 1924. 

fsK.vL.l ‘ MORGAN H. BEACH, 

Clerk. 

<S<S Marsh id's Return. 


Suninioned the within 
()/9/24. 


Filed Jun. 10, 1924. 


named witnesses as follows: By copy 

E. C. SNYDER, 

U. S. Marshal. 

V. 


Stipulation. 


Filed June 12, 1924. 

******* 

It is hereby stii)ulated and agreed between the parties hereto, 
and each of them, by their resjjective counsel, that the answer filed 
on behalf of all of the defendants herein, excepting The 2100 Massa- 


6—4270a 
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chusctts Avenue, Ine., and the Zoninjj; Commission, be adopted as 
the answer of tlie Zoning Commission to the amended hill of eom- 
plaint filed herein. 

W. OWYNX GARDIXEK, 

F. II. STEPHENS, 

JAMES C. WILKES, 

Attorne}fs for Defendants, 
n. ROSS PERRY, Jr., 
CIIAUNCEY IIACKETT, 

A. IIELLEN, 

Ry C. IT., 

C. E. EMIG, 

Attorneys for Plaintiffs. 


89 Stipxdation. 

F^led June 12, 1924. 

♦ ♦♦♦♦♦♦ 

It is agreed between the parties that the facts are such that the 
plaintitfs are entitled to equitable relief if the action of the Zoning 
Commission in the premi.'«es preceding the order of October 20, 1922, 
be invalid or if Siiid order be invalid so far as it relates to the ])roperty 
involved in this case, hut if such proceedings iind order he valid 
the bill shall be dismi.^.«5ed; and that if such ])roceedings and order 
be valid as to j)art of said property and invalid as to the remainder, 
the e(juitable relief shall be proportioned accordingly. 

And that in the trial of this cause evidence need he presented 
only as to such matters. 

R. ROSS PERRY, Jr.. 
CIIAUNCEY IIACKETT. 

A. IIELLEN, 

BvC. IIACKETT, 

‘ C. E. EMIG, 

Att(yrneifs for Plaintiffs. 

F. II. STEPHENS, 

JAMES C. WILKES, 

W. GWYNN GARDINER, 

Atforne;/s for Defendants. 

Final Decree. 

Filed June 23, 1924. 

This cause came on to be heard at this term, and thereupon, ui)on 
consideration thereof, it is this 23rd day of June, 1924, adjudged, 
ordered and decreed as follows: 

1. That the defendant John W. Ohemann, Inspector of 

90 Buildings and the defendants J. Franklin Bell, Cuno H 
Rudol[)h and James F. Oyster, Commissioners of the District 

of Columbia, be and they hereby are permanently enjoined from 



RtTH E. L. LARRABEE ET AL. VS. J. F.^BELL ET AL. 


43 


issuing or perniilting the issuance to the defendant, 2100 Massa¬ 
chusetts Avenue, Incorj)oi*atcd, of permit for the erection of a 
building in the City of Washington, District of Columbia, in ex¬ 
cess of the height of Sixty feet u])on so much of lots 21, 22 and 
«S18, Square 67, in said City as prior to the order of October 20th, 
1022 was limited by the Zoning Commission of said District to the 
height of fifty-five feet, the said area being the property marked B 
C II in plaintiff’s Exhibit “G” to their amended bill in this cause. 

2. That the defendant 2100 Massachusetts Avenue, Incorporates! 
he and hereby is [)ermanently enjoined from erecting or maintain¬ 
ing any building upon the aforesaid part of the aforesaid lots in 
excess of the said height of sixty feet. 

3. That the order of the Zoning Commission, of October 20th, 
1022, in so far as it purports to change from fifty-five foot to eighty- 
five foot height district the above mentioned parts of said above- 
mentioned lots be annulled and cancelled. 

And the j)laintift‘s, having ])raycd in open Court at the time of 
the signing of this decree, an at)peal to the Court of Appeals from 
the refusal of this Court to extend the said injunctions and the said 
annullment and cancellation to lots 27, 28, 819 and 820 in the 
aforesaid square as ju’ayed in their amended bill, the said appeal 
is hereby allowed and the amount of the appeal bond for costs is 
fixed at one hundred dollars, or in lieu of a bond the plaintiff’s are 
allowed to defx)sit in the office of the Clerk of this Court the 
91 sum of fifty dollars, said dej)Osit to have the effect of a bond 
for costs. 

WENDELL P. STAFFORD, 

Justice. 


Memorandum. 

June 26, 1924.—$50 deposited by R. Ross Perry for plaintiff in 
lieu of appeal bond. 

Assifjnments of Error. 

Filed July 15, 1924. 

f 

1. The Court erred in luJding that the proceedings taken by the 
Zoning Commission in reference to the re-zoning of the land of the 
defendant 2100 Massachusetts Avenue, Incorporated, was initiated 
by the Zoning Commission, or done by that body of its own motion. 

2. The Court erred in holding that any of the said proceedings 
were valid or within the jurisdiction of the Zoning Commission. 

3. The Court erred in holding that the proceedings initiated on 
the afqdication of John M. Donn were valid or within the jurisdic¬ 
tion of the Zoning Commission, or according to the statute in such 
case provided. 

4. The Court erred in not holding the proceedings and order of 
the Zoning Commission of October 20, 1922 void in toto so far as 
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said proceedings and order referred to tlie alteration of the height 
zone of any land within Scpiare t)7. 

5. The Court erred in not holding the Order of October 20, 1922 
fatally defwtive in toto. 

92 0. That (’ourt erred in not holding that the actions of 

the Zoning Commission complained of took from the plaintiffs 
and each of them pro])crty without due process of law, contrar>^ to 
Amendment of tlie Federal Constitution, and was therefore uncon¬ 
stitutional and void. 

7. The Court erred in not holding that if the actions of the 
Zoning Commission complained of were ])ermissible under Section 
4 of the Zoning Act, said Section 4 is unconstitutional and void, 
as permitting the taking of property without due j)rocess of law 
in violation of Amendment of the F(‘deral (7)nstitution. 

8. The Court erred in not enjoining the erection of any structure 
on the fuopeily of the defendant 2100 Mji.ssichusetts Avenue to a 
height of more than sixty feet. 

9. The Court erred in not (‘iijoining the ere(*tion of any structure' 
to a height of mf>re than sixty tVet on any of the ])roperty of the 
2100 Mas.<achu.<(‘tts Avenne*, the' height zone of which puq^orted 
to he changeel hv tlu* Zoning Commission’s order of October 20. 


1922. 

10. The Court errt'el in not enjoining the erection of any structure 
on the lots designated in the evidence as Xos. 818, 819, 27 and 28. 
Square 07 to a height of more than sixty feet. 

11. The Court erri'd in n(4 (plashing, cancelling and annulling 
the order of the Zoning C’ommi.'ision of ()ctoh(*r 20, 1922 so far 
as siiid order related to any propeily of the defendant, the 2100 
Massachu.«!etts Avenue, Incorporated. 

12. The Court erred in refusing t(» extend its injunction of the 
issuance of a building [)ermit and of the (‘iTction or maintenance 

of any building to the height (d more than sixty f(*et and th(‘ 
9,‘> annuluH'nt and cancellaticm of the Zoning Commission’s 
order of ()(‘toher 20, 1922 as regards lots 27, 28, 819 and 820. 
ini Square 07, City of Washingtfm, as prayed in the amended bill. 

18. The Court erred in refusing to enjoin the defendant John 
\V. Oehmann, tnsiK'ctor of buildings, and the defendants, J. Frank¬ 
lin Bell, Cuno H. Rudolph and James Y. Oyster, Commissioners 
of the District of Colnmhia. from i.^suing nr permitting the issuance 
to the defendant 2100 Massachusetts Avenue, Incorporated, of per¬ 
mit for the erection of a hnilding in the City of Wa.'shington, Dis¬ 
trict of Columbia, in excess of the height of sixty feet upon lots 
27, 28, 819 and 820 in Square 07, City of Wa.«hington, as prayed 
in plaintiffs’ amended hill. 

14. The Court erred in refusing to (*njoin the d(‘fendant 2100 
Massachu.«etts Avenue. Incorporated, from erecting or maintaining 
any building upon lots 27, 28. 819 and 820 in Square 07, City of 
Washington, as prayed in ])laintiff‘s' anu'ndcd hill in excess of the 
height of sixtv feet. 

In. The Court erred in refusing to annul and cancel the order 
of the defendant, the Zoning Commission, of October 20, 1922 in 
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SO far as it purported to change from fifty-five foot to eighty-five 
foot height district lots 27, 2^, 819 and 820, in Square 67, City of 
Washington, District of Columbia. 

K. ROSS PERRY, Jr., 
CHAUNCEY HACKETT, 

C. E. EMIG, 

ARTHUR HELLEN, 
Attorneys for Plaintiffs. 

94 .ScrA'ice of foregoing assignments of error accepted this 

14th dav of Julv, 1924. 

W. GWYNN GARDINER, 
Per M. 

F. II. STEPHENS. 

JAMES C. WILKES. 

Memoranda. 

July 16, 1924.—Statement of Evidence, Notice and Acknowledge¬ 
ment, filed. 

July 25, 1924.—Statement of Evidence signed by Court, Stafford, 
J., filed. 

Order f(tr Preparation of Transcript. 

Filed Julv 69, 1924. 

c 

The Clerk of said Court will f)repare tran.^cript of entire record 
in this case for the Court of Appeals. 

R. ROSS PERRY, Jr., 
CHAUNCEY HACKETT, 

Attorneys for Plaintiffs. 

9.") Order for Diseonf in nance of Appeal. 

Filed October 16, 1924. 

The Clerk f)f said Court will please discontinue the appeal taken 
by John A. Johnston, Mary S. Strauss, and Gertrude D. Ritter, 
}>laintiffs in the above entitled cause, and eliminate their names from 
the transcript of record, as appellants therein. 

C. E. EMIG, 

Attorney for John A. Johnston, Mary S. 

Sfranss and Gertrude D. Ritter, Plaintiffs. 
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90 Supreme Court of the l)i?lriet of Columbia. 

United States of America, 

Diiftrict of Cohijiibia, {fi<: 

I, Morgan II. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 95, both inclusive, to be a true and correct transcript of the 
record according to directions of counsed herein tiled copy of which 
is made part of this tran.^cript, in cause No. 42870 in Equity, wherein 
Ivuth Estelle Loop Larrahce is Plaintiff and .1. Eranklin Bell et al. 
ar<c Defendants, as the .<ame remains uj)on the tiles and of record 
in said Court. 

In te.'^timonv whereof I hereunto suhscrilK' mv name and afii.x 

« c 

the seal of said Court, at the City of Washington, in Siiid District, 
this 18th day of November, 1924. 

[Seal Sujueme Court of the District of Columbia, j 

MORGAN II. BEACH, 

EW. Clerk. 


97 Filed .lul. 10, 1921. Morgan II. Beach, Clerk. 

In the Supreme Court of the District of Columbia, Holding an 

Ecpiity Court. 

E(piity. No. 42879. 


Rftii Estelle Loop Lakkabee et als.. Plaintiffs, 

vs. 

J. Fil\nklin Bell et als.. Defendants. 

d'o Messrs F. 11. Stephens and .lames C. Wilkes, attorneys for de¬ 
fendants .J. Franklin Bell, Cuno H. Rudolph, and James F. Oyster, 
as Commis.'sioners of the District of Columbia and as members of 
the Zoning Commission; Clarence O. Sherrill and David Lynn, 
members of the Zoning Commission; the Zoning Commission: 
John W. Oi'hmann, Inspector of Buildings for tlie District of 
Columbia: Mr. W. Gwvnn Gardiner, attornev for the defendant 
The 2100 Ma.<sachusetts Avenue, Incorporated. 

Please take notice that on Saturdav, Julv 5, 1024, at ten’ o'clock 
A. M., or as soon thereafter as counsel may be heard, the propo.^ed 
statement of evidence, accompanying and attached to tliis notice, of 
which proposed statement of evidence a copy is handed to you, will 
be submitted to the Court to be settled. 

R. ROSS PERRY, Jh., 

C. H. 

CHAUNCEY IIACKETT, 
ARTHUR HELLEN, 

C. 11. 


Attorneys for Plaintiffs. 
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Service of a copy of the foref>;oiii<j; notice and proposed statement 
of evidence acknowledj»ed this otli day of July, 1924, in Mr. Gar¬ 
diner's absence and subject to his approval. 

W. GWYNN GARDINER, 

By M. M., 

F. H. STEPHENS, 

JAMES C. AVILKES, 

Attorneysi for Defendants^. 

OS Filed Jul. Id, 1024. Morgan II. Beach, Clerk. 

In the Supreme Court of the District of Colnmhia, Holding an 

Fciuity Court. 

K(iuity. No. 42370. 

Ri'th 1>tellp: Loop Lahrabke et als., Plaintiffs, 

vs. 

J. Fhanklix Bell et als., Defendants. 


Statement of K vide nee. 

Be it rememhered, that at the trial of the above-entitled cau.«e, be¬ 
ginning Thursday. June 12, 1024 and (‘iiding on the .‘^iime day, be¬ 
fore Mr. Justice Stafford, holding an Fcpiity Court, the following 
proceedings were had, evidence, oral and documentary, offered and 
^iven, rulings made by the (A)urt and exceptions taken by the 
plaintiff and noted by the Court. 

Mr. Hackett: If your Honor ])lea.se. a stipulation has been entered 
into between counsel as follows: 



property involved in this case, but if such proceedings and order 
i)e valid the bill shall be dismissed; and that if .such proceedings 
and order he valid as to part of said ju'opcrty and invalid as to the 
remainder, the ccpiitahle relief shall he proportioned accordingly, 
and that in the trial of this case' evidence need be presented only as 
to such mattei’s." 


It is understood between counsel that the photostat copies of the 
various communications from Mr. Donn to the Zoning Commission 
and from the Executive Officer to the Chairman and from the 
Zoning Commission to Mr. Donn are correct copies, and we wish 
to offer them in evidence. 

Mr. Perry: K.xce])t the photostat co])y of the letter of Major 
Wheeler to the Chairman of the Zoning Commission. 

Mr. Wilkes: Yes; we have that. 
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Mr. Porry: Whicli i.< exhibit niunlKT what to the bill? 

Mr. Wilkes: Kxhihit No. 5. 

Mr. Perry: We oiler in evidenee all of our exhibits except Exhibit 


Mr. TIaekett: I think if W(* ^o into those details it is sinij)ler 

for us to offer all of the l)istriet\'^ exhibits so far as thev 

& 

hO embrace this eorresj)onden(*(‘. We want to put in jdiotostats 
of the eorrespomlenec* rather than copies and originals where 
we have them. Then, as we put in the originals, they will take the 
jdaee of the j>hotostats. 

Thereupon the .<ev(‘ral exhibits to tin* amended hill of complaint, 
and to the an.-^wer of the defiaidants J. Franklin H(‘ll, et als wen* 
admitted in (*viden(*e l)y stipulation, jairsuant to ajureement of 
counsel: and it was furtlu*r aureed hv eoun.^el that such of said 
exhibits as were photo.'<tatie ef)pii‘s of original documents were true 
copies and further that such (►ther eorres|>ondenee and other doeu- 
ments [)rodue(*d hv the I)i.*itriet Commissioners and not introduced 
as exhibits should be offenMl hv the District Commissioners ami 
received in evideiieo .^avinii: the riuht to object to any of it when it 
should have be(‘n examined by coun.<('l. 

Thereupon Mr. Kmiii for certain of the plaintiffs offered a petition 
which he stated was fih'd on March 4 ( lh*24) si.uiu'd by forty property 
cnvners residing in the vicinity of 21st and Massachusetts Aveniu*. 

Thereupon the following oceurre<l: 


Mr. Perrv: The Zoning C'ommission inadvertentlv did not file 
the answer of the Zoning (^)mmissinn. ddu* m(*mh(*rs did, and wi* 
filed a stipulation that the answer of the meml)ers shall he eonsi<lered 
the answer of the Zoniinx (Commission. 

There was iust one other thinu, vour Honor, and 1 mav as well 
refer to it. We have au;r(“ed to a stipulation to this effect, that we 
ap:ree that those numhcrs wen* not uiven to original lots in tin* 
(►ffice of the survevor mu* wen* thev uiven to anv subdivision mjule 
of those lots and re])orted in tin* office of the surv(*yor. hut they 
were iiiven tax numhcrs. Do you call th(*m tax numl)ers? 

Mr. Wilkes: Make* your stat(*m(‘nt. 

Mr. Perry: Cnder the .\ct of March PtP). and that th(‘n* 
are in the office of the Surveyor of the District of Cohnnhia plats 
and hooks .^howinu; those tax numheis. Tn other words, thev an* 
tax numlK'i's. and not recorded subdivisions in the .<cns(' of tin* 
owners makinu: subdivisions. 

Mr. Wilkes: Mav it plea.^^t* your Honor, what 1 had in mind in 
the stipulation with Mr. P»*iry was that the S(i() numlK*i*s did not 
designate oriuinal lot numh('rs <iiv(*n oriiiinally to the lots in that 
square, nor did thev designate* the numl)ers uiven upon the re-sul)- 
division by any holder of land hv filinu a subdivision ]4at in the office 
of the Survevor. hut they wt'ie jLiiven wlaai a pro]arty holder d«‘eded 
off a certain ]»iece of land into a numhc*!* of pi(*ces. and when that 
piece was n‘conled in the Peconler of D(*e(D’ (»ffic(', tlu* Survevor. in 
coniunction with the As.<e.<sor. <iav(* the new lot numbers which wer*^ 
deeded off hv metes and bounds, the SOU numbers, and that the 800 
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It (loos not jn’otond to sliow any motes and hounds. 

: Yon are ollorin^ it for tlie purpose of showing 


numbers are actually on file in the Surveyor's office as a public 
record. All of this occurred considerably before anything in con¬ 
nection with this ease. 

Mr. Perrv: I do not see that our statements differ in anv re- 
spect. 

100 Mr. Wilkes: There was a difference in the subdivision. It 
is a subdivision whether it is made bv deed or on order. 

Mr. Ilackett: I would like to nut in the other exhibits, not thus far 
mentioned, to the amended bill, consisting of newspaper advertise¬ 
ments, applications made by interested ])arties to the Zoning Com¬ 
mission for the correction of their records and such other exhibits 
as there are. 

Mr. (lardiner: That is too general. 

Mr. Ilackett: I will simply .‘<ay, all the other exhibits to the bill. 
I'bere are not verv manv. 

• c _ 

Mr. Wilkes: 1 am willing to stipulate, as far as the District is 
concerned, that they are correct so far as the hou.^e numbers are 
concerned. 

Mr. Gardiner: Thev are not .<o far as metes and bounds are con- 
cerned. 

Mr. Ilackett: 

Mr. Gardiner 
to bis Honor? 

Mr. Ilackett: That is all. 

Mr. Gardiner: There is no objection to that. 

Mr. Ilackett: Exhibit 1), part of the Washington Poist of Saturday, 
October 7, 19*22- 

Mr. Perry: So far as it relates to the advertisement. 

Mr. Ilackett: Exhibit G. a blue jn’int showing |)art of scpiare GT. 
Also Exhibit II: Exhibit I b(*ing co])y of a lett(‘r of the .«ame nature; 
Exhibit .1: Exhibit K being an original letter from the Chairman of 
the Zoning Commission: Exhibit E being the original enclosure 
therewith, and Exhibit M being an original h'tter from the Executive 
Officer of the Zoning Commission to >Ir. R. Ross Perry, Jr., all being 
exhibits to the amend(‘d bill of complaint. 

Mr. Gardiner: We have no objection at all to any of the exhibits 
be refers to, that is, with reference to any ])roceedings prior to the 
fu-der. What t(K)k place with reference to an attempt to have another 
hearing, or something of that .<ort, which refers, as T understand, to 
the la.'Jt three exhibits, we object to as being immaterial only. 

Mr, Pei tv: We will al.-^o stipulate that the published notice was 
printed in the W'ashington Post from October G, 1922, to October 
17), inclusive. W'ill you admit that? 

Mr. Wilkes: Yes. 

Mr. Perrv: That is ten davs. 

• • 

The sev(‘ral plans and documents admitted were as follows* 
Exhibits No. 1. A, R. C, I). E, E, G. II, I. J. K. L. and M to tho 
amended bill of com])laint: Exhibits 1, 2, G, 4, 5, 7, .S to the answer 
of J. Franklin Bell et als. 


4270a 
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101 Thereupon, to inuintain tlio issues on their part joined, 
the plaintiffs called as a witness John M* Doiiii, who testified 
as follows: 

Direct e.xamination. 


Hv Mr. Ilackett: 

Q. Mr. Donn, did you firing some papers with you? Yes 
(handing papers to Mr. Ilackett). 

Q. These are certain original letters to you and dated Septeinhi'i* 
13, October 0 and October 20, 10*2*2, respectively, signed ‘H. A. 
Wheeler,’ and coming from the Zoning Commission? A. Yes. 

Q. You received tliose letters? A. Yes. 

Mr. Ilackett: 1 wish to have thest^ letters marked for identifica¬ 
tion. 


(The papers referred to were thereu]>on marked by the Reported 
“PYr identification-A,” “P'or identification-H.” and ‘dA)r identifica- 
tion-C.”) 


Bv Mr. Ilackett: 

Q. You wrote the Zoning Commission, did you not, just before 
this? A. Yes. 

C^. At that time did you own any property or have any intere.^l 
in land on Massachusetts Avenue or •21st street, N. W.? A. No. 


Mr. Perr\': What is the number of the scpiare? 
Mr. Kmig: 67. 

Mr. Hackett: That is all. 

Mr. Gardiner: No cpiestions. 

(Witness excused.) 


Thereupon, to maintain further the is.sues on their part joined, 
the plaintiff's called as a witness R. A. Wheeler, who testified as 
follows: 

Q. Those are your lettei*s, are they not. Major Wheeler? A. 
Thev are. 

Mr. Ilackett: I wish to offer these as jdaintitt's’ exhibits. The.'^e 
letters, your Honor, are—1 suppose 1 might as well read them 
now. 

10*2 Mr. Perry: It would save time to get them in from both 
parties and then read them en bloc. 

Mr. Ilackett: Mv idea was to refer to these letters in the course 
of the argument. 

Mr. Perry: That is what 1 mean—in argument. 

(The lettei*s referred to were received in evidence, marked, re¬ 
spectively, ‘Exhibit No. 1 in evidence,’ ‘Exhibit No. 2 in evidence,’ 
and ‘Exhibit No. 3 in evidence.’) 
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By Mr. Ilackett: 

Q. You arc the Executive Officer of the Zoning Commission, I 
lake it? A. I am. 

lie had had that ])o?ition since he was appointed September 1, 
1922. lie had brought with him his records in this case as Execu¬ 
tive Officer of the Zoning Commission. He was the official cus¬ 
todian of the records of that Commission. The original zoning atlases 
were adopted by the Zoning Commission August 80, 1920. Produc¬ 
ing the atlas the witness then turned to the part of that atlas that 
refers to s(iuare 67 and stated the whole frontage on Massachusetts 
Avenue between 21.'<t street and 22nd street on the south side was 
zoned for eighty-five foot height in the original zoning. On May 
7), 1922 the Zoning Commission pasj^ed a certain order authorizing 
the E.xecutive Officer, upon the approval of the Chairman of the 
Commission, to grant an advertised jmblic hearing. Producing the 
record the witness read: 

‘The Zoning Commission authorized the Executive Officer, upon 
approval of the Cliairman of tlie Commission himself, to grant 
adverti.'^ed j)ublic hearings as to changes in zoning maps and regu¬ 
lations, only such recjuests to he submitted to entire Commission 
])rior to the public hearing as in the opinion of the Chairman 
seems advisable.’ 

It was dated May 5, 1922. lie caused to be published in the 
Washington Post a certain advertisement. It is the same adver- 
ti.<ement which was attached to the |)laintiff’s bill in this case. 
The purport of that advertisement is, it advertises a public hearing 
to be held in the District Building for the purpose of considering 
a change in zoning from 55 to 85-foot height district of certain lots, 
as follows: 

Lots 819, 829, 27 and 28, in scpiare 67 and property adjacent 
thereto located at 1520, 1522 and 1524 21st street, N. W. 

The time of the hearing is set for 10 a. m., October 19, 1922. 
There was a public hearing held on that date. There were present 
at the hearing (Mlonel Sherrill, Acting Cniainnan, Mr. Woods, and 
the Executive Officer. 

108 Q. Is that all? A. Yes, sir. 

Subse(iuent thereto the Zoning Commission passed an order re¬ 
zoning this property. That order was published in the Washing¬ 
ton Post, for one day, on October 24, 1922. That order reads: 

‘The Zoning Commission of the District of Columbia. 

Wa.shington, October 20, 1922. 

‘Ordered, That after public notice and hearing held as prescribed 
by law, districts heretofore zoned by the Zoning Commission of 
the District are hereby modified and amended as shown in the 
official height, area and use atlases as follows:’ 
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Then there are ceilain chaiiiics uoIcmI, and among them the 
change from tlie oo-foot to tSo-foot height district, lots 20, 21, 22, 
818, 819, 820. 27 and 28, scjuare <>7. That is signed by tlie mem¬ 
bers of the Zoning Commission, as follows: C. Keller, Cuno 11. 
Kiidolph, James F. Oyster. Flliott WckkIs, Zoning Commission. The 
date of that publication is October 24. lie might explain that is 
given in lead pencil above an ink entry of the 20th. That has 
been era.«ed. lie did not know who did that. 


Mr. llackett: We wo\dd like, if voii have it, the record of the 
meeting at which consideration was given to the subject which n*- 
sulted in this order dated October 20 or 24, U)22—1 mean, pub- 
lish(‘d on October 20 or 24. 

The Witness: That mec'tiug was held on Octf>ber 20, 1022 at Itt 
(»’cloc k A. M., in tl le office of the Engineer Commissioner, and 
there were pre.<ent at that me(*ting Com mission el’s Keller. Kudolph 
and Oy.«5ter, and Mr. Elliott Woods, al.'^o the Executive Officer; ab¬ 
sent. Colonel Sherrill. 


It appears in the record, does it, that at the other meeting 
which you describe, who was ]>resent and who was absent? A. 
(^)loncl Sherrill, who was acting Chairman, and Mr. Woods were 
present. The absentees were Commi.<sioners Keller, Kudol])h and 
Oyster. The Executive S(‘er(‘tarv was also present. 

(^. Major Wheeler, will you ri'ad into the record exactly what 
transpire<l at that hearing? A. (Ivoading:! “Cohmel Sherrill: 
f'hange from oo to S.") foot lieight district: lots 819, 820. 27 and 28. 
S(|uare 07, and pro]>erty adjacent thereto. loeate<l at lo20, 22, 24 
21st street, X. W. Anvone wish to Ix' heard in favor of this? 


‘Mr. John M. Donn: I am the architect of the apartment house 
and want merely to speak in favor of the [)roposed change. 

‘Colonel Sherrill: .\ny others to be heard in favor of this? (No 
respon.'^e.) .\ny objections? (No response.) We will ]»ass on 
to the next item.’ 


(^. Will y(»u pleas(‘ turn to the order of November 22, 192^1, an<l 
read it into the record so far as it ])(‘rtains to this ]>roperty? A. 
(Heading:) ‘Ordered by the Zoning Commission, that after ])uhlic 
notice and hearing as prescribed by law, the Zoning Kegulations and 
the Districts lieretofore estahlislied by the Zoning Com- 

104 mission of the District of Columbia are her(‘hv modilied and 

« 

amended as shown in the official Height. Area and Cse at- 
la.«ies as follows: Section 8-B, change 55 to bO; Section 8-C, change* 
85 to 90; Section 10, change 55 to 00 and add the words ‘or five 
stories in height;’ Section 11, change from 85 to 90, and add the 
words ‘or eight stories in height.’ 


That is signed by the five membei’s of the Zoning Commission. 

Mr. Perry: That changed the 55-foot height area to 00 feet, and 
the 85-foot area to 90 feet. 
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Tlie Witness: Exactly, limiting:: at the same time the number of 
stories. 

Q. Will you turn to the order of March 21, 1924, and read that 
into the record. Major? A. March 21, 1024, the Zoning Commis¬ 
sion of the District of Columbia, Washington, D. C., 

“Ordered, that after public notice and hearing as prescribed by 
law the Zoning Regulations and Districts heretofore established by 
the Zoning Commission of the District of Columbia are hereby 
modified and amended as shown in the official Height, Area and 
I sc atlases as follows: 

‘Change from 00 feet to 00 feet, sijuares 04, 05, 07, 2511, 2512 
and 2513; lots 800, 813, 814, 802, 803, 00, 14 and 41 to 47, in- 
elusive, s(juare 00. 


('ross examined as to the use area those lands we are considering 
in this case arc zoned residential. 


(^. Always have been, ever since the Commission was established. 
A. They were originally zoned residential, and have been; yes, sir. 

Mr. Wilkes: I assume that where Major Wheeler did not read 
the meml)(‘rs of the (*ommission as being present the orders will be 
a.s<umed to have been ]>roperly passed. Do you want us to go into 
the ])roof of each ])articular signature? 

Mr. IVrrv: You mean, where thev arc mentioned as j)resent? 

Mr. Wilkes: Yes. 

.Mr. Perry: We will assume that. 

Mr. Wilkes: Al.«o where you did not (piestion about there being 
anyone absent, that the orders were official orders proj)erly entered 
on the minutes. 

Mr. Perry: 1 take it that the orders show those who were present. 

Mr. Wilkes: He did not ri'ad them in everv instance. That was 
an oversight. 

Mr. llackett: Are you referring to this last set of orders. 
105 Mr. Wilkes: I am r(‘ferring to everyone except the ones as 
to which you particularly questi()ned him. 

The Witne.«s: With nd'erence to the March 21 order, all five mem¬ 
bers of the Zoning (Commission were ])resent. Novendjer 22, 1023, 
all five members of the Zoning Onnmi.ssion were pre.^^ent. At the 
public hearing held on ()ctol)er 10, 1022, there were three members 
of the Zoning Commission absent, Commissioners Keller, Rudolph 
and Oyster. 

(^. Who were the other members? A. Colonel Sherrill and Mr. 
Wof>ds. 


The Witness: On S(‘f)temh(‘r 13, 1022, the Zoning Commission 
consisted of (V)nnnissioners Keller, Rudolph and Oyster, Colonel 
Sherrill and Mr. Elliott Woods; and Major Wheeler. 


After Mr. Wofxls died for a while, Mr. Welch, Acting Architect 
of the Capitol, took Mr. Woods’ ])lace, and thereafter Mr. Lynn was 
appointed Architect of the Capitol. 
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The order adopting tlje original zoning atlas was made when the 
Zoning Commission met on Augiust dO, 1920, and ai)proved and 
signed and adoj)ted the area and use atlas and zoning regnlations. 
The meml)ers who met at that time and sigiu^d the otiieial height, 
area and use atlas, whieh is dated August 20, 1920, were C. W. Kutz, 
Colonel, Coqis of Engineers; l^ouis Hrownlow; J. C. H. Kiply, 
Major. ror]>s of Engineers, Oflieer in Charge of Puhlie Buildings 
and Ctrounds, and Elliott Woods. Su])erintendent of the Capitol 
Building and Grounds, Zoning Commission. Attest; 1\. G. Pulin. 
Major, Corf»s of Engineers, Exeeutive Oflieer. 

Cros.s-exa mined: 

At the hearing on October 19 the Executive OfTicer did not have a 
vote. 

Q. Only the two CoTnmi.'«sio!iers who sat had a vote? A. They 
did not vote. That wa-^ a puhlie hearing. They only vote in ex¬ 
ecutive session. 

Q. There has been intro<lnc(‘d into the evidence a memorandum 
.signed by youi’self under date of Sentemher 12, 1922, in which you 
recommend to the Chairman of the Zoning Commission that a 
change in height he made at 21st ami Massachusetts Avenue. Did 
you write it based upon a pi'tition made to you by any property 
owner? 

Mr. Perr\': One minute. That is a legal construction, in a way. 

Mr. llackett: Tt is calling for a conclusion of law. 

•Mr. Wilkes: 1 do not believe it is. lie can answer just what it is. 

The Court; 1 think the records, if they show, are enough. 

Mr. Bonn’s letter is already in evidence. 

(^. Prior to that endorsement. Major Wheeler, what correspond¬ 
ence have vou had with anyone relatiye to this matter? A. 
« « 

10() 1 receiyed a letter dated September 9, 1922, addres.^ed to me 

and signed by .Tohn M. Bonn reque.«ting extension of the 
Hr) foot height zone to take in all of lots 20, 21, 22, SIS, S19, S20, 27 
and 2S in scpiare 07. 

Q. Subsequent thereto you wrote the endorsement, just referred to, 
to the Engineer Commissioner? .\. T did. 

Q. What does the ‘OK’ on there signify? A. It signifies the 
approyal by the initials of the Engineer Commissioner who always 
wrote them oyer his stamp. 

Q. Major Wheeler, these records that you have with you are all 

the records of the Zoning Commis.eion so far as they relate to this 

matter, are they? A. Yes. 

« 

0. And you are in charge of their records and files? A. T am. 

Q. And kecf) their minutes, the minutes of their meetings? A. 
T do. 

Q. Bo those official minutes include the recf)rd of the puhlie hear¬ 
ings? A. They do. 

Q. And you haye here and have referred to the public hearings of 
March 21. 1924. when the protest was made by a number of people 
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111 regard to this apartment house. It is there, is it not? A. I read 
the order of tlie cluingo in zoning about the time as to property in 
>(juare ()7 from 00 to (>0 feet heiglit district. 

Mr. llackett: It is agreed that sucli portions of tlie record of the 
licaring as the parties desire may he transcribed for this record? 

Mr. (iardiner: Subject to my objection tliat any procee<iings after 
this order, which is tlie subject of tlie controversy here, would not 
he admissible. It is stipulated that if the order is valid you are out 
of ("oiirt: so that anything that takes place thereafter 1 take it would 
not have no hearing on it. unless it refers back to this. 

.Mr. Hackett: (Vrtainly; hut we. of coui*se. claim that it does so 
refer back. 

Mr. (Iardiner; I object to what he is now offering, if your Honor 
] (lease- 

Mr. llackett: It is part of the res gestae 

Mr. (Iardiner: It tends to show that there was thereafter, some 
other consideration of this matter by the Zoning Commission, after 
this order was passe<I and after these permits were issued. T can 
not see that that can refer back. 

107 Mr. llackett: AVe already have the order in, simply to 
show how it originated. 

Mr. Gardner: 1 want to resene my objection to anything that 
has to.do with the changing of height areas after tliis order, which 
is the subject of the controvei*sv here, to wit. the order of October 
• 22 . 1022 . 

Mr. llackett: The purpose of putting it in. your Honor, is to 
show the whole transaction and what actuated the Commissioners to 
make this change of zone and what their understanding of the situa¬ 
tion was as to these lots. The record is rather long, and that is the 
rea.son T made the suggestion about tran.'serihing particular parts of 
it as might he advisable for the punxise of this record. 

The Court: How could the validitv or invalidity of this order he 

afleded hv what the Commission did afterwards? 

1 . 

Mr. Hackett: It can not lie affected, in our view, because the whole 
id'oceedings in regard to the earlier order were extra-jun.-sdictional. 
l>ut simply in order to lait in the whole .stor\' as the final order had 
been admitted, T wanted to make that offer. 

The (^ourt: You do not make any suggestion of how it could have 
an illegal hearing. If you can. T will he glad to consider it. I do 
not know what it is, vou .see; T am entirely ignorant of the matter. 

Mr. H ackett: AAdiat happened was that as soon as it became 
known that this apartment was going up protests were made, and 
we have already introduced the protests which were presented to 
the Zoning Commission. Subsequently to that a public hearing was 
held on the application of the protesting ownei's to diminish the 
height on Massachusetts Avenue so as to make it imnossihle to nut 
up this building, and the Chairman of the Commission ruled that 
it was too late to affect this ])articular building, but that it was de¬ 
sirable to nrotect property along Massachu.«etts Avenue, that it should 
1 k‘ reducefl to prevent any other buildings of the same type. Subse¬ 
quently, this order was passed. 
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TIu* rourl; It being agreed that ibe Coiirl lias jiirisdielion and 
that the only <juestion is the validity of the order, 1 would have to 
rule that those suhsecjuent matters are not material. 

Mr. Haekett: In that view of the ea.<e, prohahly not. 

When witness took otliee he followcnl the .^ame methods as to 
paper work that already exi.^ted in the othee for a eonsiderahle time. 
At the time of the en<loi*sement of Sc'ptemher 12. 1^22 he was fol¬ 
lowing the in.><truetions that he had reeeivc'd from his iu*ed(‘(*e!N>4or 
about the way to (*onduet matters p(*rtaining to zoning. The system 
of paper work when such a letter eomes in as the letter in this ease 
of Mr. l)onn f)f S(‘j)t('mh(‘r h, lh22 is as follows: When a letter is 
.submitted—it was at that tim(‘ the policy—re<|uesting a change in 
zoning, if the change in zoning is considered by the Chairman or 
the Executive Otlieer makes such recommendations to the ('hairman 
of the Zoning (\>mmi.ssion who aulhoriz(‘s a public hearing foi* th(‘ 
puipose of considering the changes If the change is not considered 
<lesirable, the Chairman u.sually re(|uires a petition to be submitted 
before they wouhl grant a public hearing to consider the change. 

108 Q. When you .say ‘Mf it is not eonsidenul desirable.” do 
you mean by die I^xecutixe Oflicer if the tii*st instance? .\. 
Hy the I‘'xecutiv(‘ Otlieer in th(‘ lirst instance, and the Chairman of 
the Zoning ('ommission in the si'cond. The Executive Ollicer's 
opinion has no weight until acted upon by the Chairman of the 
Zoning Commi.ssion. 

(b What I want to get at is. do you weed the.se out hy refusing 
to ])a.ss ceilain requests with your endoi*sement in the fii*st instance 
so as to reduce the volume of what conu's before th(‘ Zoning Com¬ 
mission, or do voir endoi*s<‘ a<lverselv as to tho.se that vou think 
ought to !)(' weeded out? A. I endoi’se advi'rsely. to the Chaiinian. 
recommending against jaihlic hearing, and that the matter he deter- 
mineil in Executive Session. 

Q. So that the Chairman, under the oi*der which you have rc'ad. 
ilelegates the power to you tf) determine these matti'is. ]»assing upon 
everything that comes in? A. It is before ]uiblic hearing. 

Q. This is an oflicial co]>v. is it not. of the latest print of the 
Zoning Regulations? A. It is. 

(The document referred to was rt'ceived in evidence, marked Ex¬ 
hibit No. 4.) 

Mr. Perry: Have we all these things in evidence? 

Mr. Haekett: The present situation is that all the correspondence 
in respect to the ca.<e is in evidence. The ollicial file is in evidcaice. 
I think we had better formally offer all theise records from which 
extracts have been read. 

The Coui1: Tho.«^ that have been read are in evidence. That is 
the very ])ur])ose of nading them. 

Mr. Periy: Sometimes there wen* extracts taken, and I think 
that the whole thing ought to go in. that is all. 

Mr. Haekett: It was purely a technical offer. I siinjily want to 
make the record complete. 
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Mr. Wilkes: We have no objection. 

The Court: The reinaiiuler of the records which have been read 
from may be in evidence. 

The records refeiTed to were as follows: 

109 The documents produced by the witness as all of the records 
of the Zoning Commission in the premises and received in 

evidence are as follows: 

Advertisement published in M^ashington Post in full: 

^‘Zoning Commission of the District of Columbia. 

Washington, October 5, 1922. 

In compliance with the provisions of section of an Act of Con¬ 
gress, approved March 1, 1920 (Public No. loil. Sixty-sixth Congress, 
entitled “An Act to Kegulate the height, area and use of buildings 
in the District of Columbia and to create a zoning commission, 
and for other purpo.<es“), notice is hereby given that a public hearing 
will be held in the board room of the District building at 10 a. m., 
October 19, 1922, for tho j)urpose of considering the following pro¬ 
posed changes in the boundaries of the use, height and area districts, 
to wit: Change from 55 to 85 foot height district: Lots 5, 0 and 7, 
.'jcpiare 701 and property adjacent thereto located on the northeast 
eorner of Second street and Pennsylvania avenue southeast; change 
from 55 to 85 foot height district: Lots 819, 820, 27 and 28, square 
07 and property adjacent thereto, located at 1520-22-24 Twenty-fii'st 
street northwest; change from 85 foot to 110 foot height district: 
Lot 800, square 185 and frontage on the east side of Seventeenth 
street between I and K streets northwe.^t; change from residential 
to first commercial and from A or P to C or I) area: Lot 810, square 
105 and i)roperty adjacent thereto located at 818 Eighteenth street 
northwest; change from residential to first commercial and from A 
or H to C or 1) area: Lots 802 and 822, scjuare 2074 and property 
adjacent thereto located on Park Hoad between Fourteenth and 
School streets; change from residential to first commercial and from 
A or B to C or D area: Frontage on the north side of Florida avenue 
northwest, between Eighti'enth and Nineteenth streets and property 
adjacent thereto: change from residential to finst commercial 

110 and from A or B to C or I) area: Frontage on the west side 
of (leorgia avenue northwest, between Allison and ILichanan 

.streets and pro|)erty adjacent thereto; change from residential to 
first commercial and from A or B to C or I) area: Lot 12, square 
5214, located at the corner of (Irant and Jay streets northeast and 
property adjacent thereto; change from residential to second com¬ 
mercial and from A or B to C or I) area: Lots 853, 854, 855 and 856, 
square 2563 hx-ated on the west side of Ontario road north of 
Kalorama road and propertv adjacent thereto. 

r. KELLEH, 

CFNO :IL HUDOLPTI, 
JAMES F. OA5STEH, 

0. O. SIIEHHTLL, 

ELLIOTT IVOODS, 

Zoning Commission of the District of Columbia” 

8—1270a 
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The foregoing, including tlic name? of tlie Zoning Coniniissioners, 
is all in printing, and is a copy of the advertisement as published 
in the Washington Post and attached as Exhibit No. 1) to the plain¬ 
tiff’s amended bill. 


111 Proceedings of a hearing held in the Board Room of the 
District Building, by the Zoning Commission of the Dis¬ 
trict of Columbia on Thui*sday, October 19. 1922, at 1():()() a. m. 

Present: Colonel Sherrill, Acting Chairman and Mr. Woods. 
Absent: Commissioners Keller, Chairman, Rudolph cl’ Ov.^ter. 
Present also: Mr. John M. Donn, and others. 

4c ’I' 4c 41 4c 


Colonel Sherrill: The meeting will come to order. 

In compliance with the provisions of section 3 of an Act of Con- 
gre.ss, approved March 1, 1920 (Public No. 153, OOth Congress, en¬ 
titled An Act to Regulate the Height, Area and Use of Buildings 
in the District of Columbia and to Create a Zoning Commission, and 
for other purposes) notice is hereby given that a public hearing will 
be held in the Board Room of the District Building at 10:00 A. M. 
Octol>er 19, 1922, for the purj)osc of considering the following j)i‘o- 
posed changes in the boundaries of the u.-^e, height and area dis¬ 
tricts, to wit: 

4c 4c 4c 4c 4c 4c 4c 


Colonel Sherrill: Change from 55 to 85 foot height (h.-^trict Lots 
819. 820, 27 and 28. Square (>7 and property adjacent thereto, lo¬ 
cated at 1520-22-24 21st street, N. W. Anyone wi.shing to be h(‘aid 
in favor of this? 

Mr. John M. Donn : 1 am the architect of the apartment hou.^e and 
want merely to speak in favor of the })ro])osed change. 

Colonel Sherrill: Any othei’s to be heard in favor of this? (No 
response.) Any objections? (No response.) We will pass on to 
the next item. 


4c ♦ 4c 


4c 4c 4c 4: 



A. WHEELER, 
Executive Secretary. 


C. (). SHERRILL, 

Acting Chaiiinan. 


Meeting of October 20, 1922, llmt Session. 

Zoning Commission met in Executive Session in the office of the 
Engineer Commissioner at 10 A. M. October 2(b 1922. 

Present: Commissioners Keller, Rudolph and Oyster, Mr. Elliott 
Woods; also the Executive Officer. 


112 The Commission apju’ove change in zoning of lots 20, 21. 

22, 818, 819, 820, 27 and 28. Scpiare (>7, from 55 to 85-f()()t 
height zone. 

4c 4c 4c 4c 4c 4c 4c 


R. A. WHEELER, 
Executive Officer. 


C. KELLER, 

Chairman. 
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Ordered: October 20, 1922. 

That after public notice and hearing as prescribed by law, the 
districts heretofore established by the Zoning Commission of the 
District of Columbia are hereby modified and amended as shown 
in the official height, area and use atlases as follows: 

Change from 55 foot to 85 foot height districts: Lots 20, 21, 22, 
818, 819, 820, 27 and 28, Square G7. 

C. KELLER. 

JAMES F. OYSTER. 

CUNO H. RUDOLPH. 

ELLIOTT WOODS. 

Attest: 

R. A. WHEELER, 

Major, Corps of Engineers, U. S. Army, 

Executive Officer. 

Meeting of May bth 1922, Qoth Session. 

Zoning Commission met in Executive Session in the office of the 
1‘higineer Commissioners at the close of the public hearing May 5th, 
1922. 

Present: Coinmissionei’s Keller, Rudolph and Oyster, Colonel 
Sherrill and Mr. Woods; also the Executive Officer and Captain 
Wood. 

Ahsent: None. 

Commission authorized the Executive Officer, upon approval of 
the Chairman of the Commission, hereafter to grant and advertise 
])ublic hearings as to changes in zoning maps and regulations, only 
such re(juests to be submitted to entire Commission prior to the 
])ublic hearing as, in the opinion of the Chairman, seems advisable. 

♦ * ♦ ■ stt * ★ ♦ 

li:i C. KELLER, 

Chairman. 

CAREY H. BROWN, 

Executive Officer. 

November 22, 1924. 

(Irdered: 

That after public notice and hearing as prescribed by law the 
Zoning Regulations of the Districts heretofore established by the 
Zoning Commission of the District of Columbia are hereby modified 
and amended as shown in the official Height, Area and Use atlases 
as follows: 

Amend Zoning Regulations as follows: 

Section VTTT (h) change 55 to GO. 

Section VTII (c) change 85 to 90. 
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Section 10 change 55 to (>0 and ad 1 llic words “or five stories in 
height.” 

Section 11 change 80 to 90 and add the words “or eight storicw 
in height.” 

JAMES F. BELL. 
JAMES F. OYSTER. 
DAVID LYNN. 

CUNO 11. RUDOLPH. 

Attest; C. O. SHERRILL. 

R. A. WHEELER, 

Major, Corps of Engineers, U. S. A., 

Executive Officer. 

Record of Hearing Held in the Board Room of the District Build¬ 
ing on Thursdag, March 20, 1924, at 10:00 o*clock A. M. 

Present: Coinniissionors Boll, Chairman, Rudolpli and Oyster, 
Colonel Sherrill and Mr. Lynn. 

Present also: Major Wheeler, E.xoeiitive Officer. 

Chairman Bell: The meeting will |)lea.se come to order. The 
special purpose of this meeting is indicated hv the notice which 1 
will read. In coin])liance with the jn-ovisions of section of an Act 
of Congress, approved March 1, 1920 (Public No. 158, (iOth Congress, 
entitled An Act to Regidate the Height, .\rea and Use of Buildings 
in the District of Columhia and to Create a Zoning Commission, and 
for other juirposes) notice is hereby given that a ])ublie hear- 
114 ing will he held in the Board Room of the District Building 
at 10:00 A. M. Mjireh 20, 1924, for the purpose of con¬ 
sidering the following proposed changes in the boundaries of the 
use, height and area districts, to-wit: 


Chairman Bell: Change from 90 feet to 00 feet frontage on both 
sides of Massachusetts Avenue, N. W. between 20th street and Sheri¬ 
dan Circle. 


(Evidence and arguments.) 


♦ * ♦ * 

J. F. BELL, 

Chairman. 

Ordered: 


R. A. WHEELER, 

Executive Officer. 

♦ ♦ ♦ 


March 21, 1924. 


That after public notice and hearing as prescribe<l by law the 
Zoning Regulations and Districts heretofore established by the Zon¬ 
ing Commission of the District of Columbia are hereby modified 
and amended as shown in the official height, area and use atlases, 
as follows: 
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marmeT ■uikoms 

I4TH a ni M T AMO nmH«Tk.VA*MA AVCHUC 


ZONINO COMMISSION 
or THE DISTmCT or COLUMBIA 
WASHINOTON 

1J>« 1T8276. Ssptsmbsr 13, 1922. 


Mr* Johnll. Ooim, 

Irohitsot, 

1147 Coonsotiottt stsdss H*W., 
IsshijggtOBy D.O. 


Ssar Sirs 


BsplTlag to 70 i>r Isttsr of Ssptcntsr 9tli rsqosstiflff sn 
SKtsasiOB of the 65->foot hsi^iht sons to tsks in sll of lots 20, 
II, 22, 818, 819 , 820 , 27 sad 28, sqnwrs 67, 1 bsg to sdTiss that 
ths Ohaljnsn of ths Zoning CosBiissioa has approrod a poblio 
bsarlag for %L: porposs of oonsldsriag this ohaags. 

Puhlio hearings aro usually held on the second Thureday 
of sao h Month* As the hearing in September will be held on the 
14th it will be iiqiosaible to oonsider your oase at that time due 
to raq[airMBants of law regarding adrertissBent, eto* 

Ton will be adrised as to the date of the hearing* 

Tery truly yours, * 

« R* mnSKLESL 

■ajor. Corps of Aigineers, U* S* Amy, 
BAV/n BzeoutiTS Offioer* 


No. 4270. 

Ruth Estelle Loop Larrabee, Larz Anderson, 
Mary L. Jennings, et al*, 

vs. Appellants. 

J. Franklin Bell, Cuno H. Rudolph, James P. 
Oyster, Clarence 0. Sherrill, et al. 


Page No.//5 
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X.I>. 176270 


Ootob«r 9 9 1922* 


ZONINO COMMISSION 
OS THB OISTIMCT OS COUIMBIA 
WASHINCTON 


Mr. John H. Donn, 

Irohltaot, 

1147 Conneotiout avenus H.W., 
liaihlnffton,D .C • 

Dear Sin . 

Bsfsrring to your applioatlon for sa sztonsioa of ths 
86-foot height zone to take In all of lots 20, 21, 22, 816, 819, 
820, 27 azid 287''iK{']are 67, I dealre to Infom you that this BSittsr 
will oome before a publlo hearing to be held in ths board room 
of the Dietriot Building at lOtOO ▲•M., October 19th* 

7ery truly yoxire, 

B. A. WHEELBR 

Major, Corps of Bngineers, U. S. Anoy* 

BJXjn Bzeoutire Offioer. * 


No, 4270. 

Ruth Estelle Loop Larrabee, Larz Anderson, 

M€U*y L. Jennings, et al., « „ 

vs. Appellants. VOm//S 

J. Franklin Bell, Cuno H. Rudolph, James F. 

Oyster, Clarence 0. Shein:*ill, et al. 
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' OISmiCT BUILOIN« 

14rN •TKKKT AND BCNNBVLVANIA AVBMUK 


ZONING COMMISSION 
OF THE DISTRICT OP COLOMBIA 
WASHINGTON 

B. J>. 178275. October 20, 1922. 


Mr. John M. Donn, irchltect. 

1147 Connecticut Avenue N.W., 

% 

Washington, D.C. 

Dear Sir: 

I beg to advise you that the Zoning Commission has 
this date approved a change in zoning of lots 20, 21, 22, 818 
819, 820, 27 and 28 souare 67 from 56 to 85-foot height zone. 



RAW/n 


R. A. WRHEXHR 

Uajor, Corps of Snginoers, U. S. Army, 
Bzecutive Officer. 


No. 4270. ^ ^ ^ 

Ruth Estelle Loop Larrabee, Larz Anderson, 

Mary L. Jennings, et al., 

vs. Appellants. 

J. Franklin Bell, Cuno H. Rudolph, Janes P. 
Oyster, Clarence 0. Sherrill, et al. 


Page Ho./// 
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C’han^o from 00 feet to 00 feet: 

Squares 94, 93, (>7, 2311, 2312 and 2313. iMs 800, 813, 814, 
802, 803, 00, 14 and 41 to 47 inclusive. Square 66. 

JAMES F. BELL. 
JAMES F. OYSTER. 
DAVID LYNN. 

CUNO H. RUDOLPH. 

Attest: C. 0. SHERRILL. 

R. A. WHEELER, 

Major, Corp.s' of Knginerrs, U. S. A., 

Executive Officer. 


(Here follow diagrams marked |)a^j:es 113, 110, and 117.) 


118-140 Mr. Wilkes: 1 would also like to have into the evidence 
as much of atlas No. 1 as shows the hei^ld between Sheridan 
Circle and Du])ont Circle where your clients reside. 

Mr. Hackett: Certainly. 

The Court: Is that agn'cd ii])on. 

Mr. Perrv: Certainlv, sir. 

(). Just hefore the i-e-zoninii of October 20, 1022, how far did the 
hci.uht district of 33 feet on 21st street extend, and where did it be- 
^in? A. If I may use that blackboard: This lino (indicating on 
blackboaid) was the lino hotwoon the 83 foot and 33 foot. 

Q. Down to 21st street? A. This distance was 130 feet (indicat¬ 
ing on blackboard). 

Q. I was asking the 33 foot height district. Whore did it be- 
;»,in on the west side of 21st street? A. That i)oint A. 

Mr. Periy: Referring to Exhibit O to the plaintiffs’ bill. 

By Mr. Perry: 

Q. How far does it go now? A. It extends from there south to 
N street. It stoj)s today—on the west side you are asking? 

Q. Yes. A. Half way between New Hampshire Avenue and N 
.«!treet. It begins at a j)oint 130 feet from Massachusetts Avenue and 
extends down to N street. 

Q. You mean 130 feet .south? A. 150 feet south of Massachusetts 
Avenue. 

Q. And extends to what street? A. N street. 

Further cross examined by Mr. Emig: 

Q. When you received Mr. Donn’s letter of September 0, 1922, 
I)lea.se state to the CouH what, if any, matter you took into con¬ 
sideration when you made your recommendations to the Chairman 
of the Zoning Commission as to whether or not Mr. Donn was a 
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property owner of the properly refernMl to in hif? letter? A. I made 
none. 

Q. Plea.«e state wliat, if any, eonsideration you gave to the recom¬ 
mendation which you made to the (’hairman of the Zoning Com¬ 
mission with res])ect to whether or not tlie cliange of lieight wouhl 
ho desirable, from the standpoint of protecting the ])uhlic health or 
securing the fniblic siifety or protecting the property of tlu' 
Ml District of Columbia in that vicinity A. Mav I refer to the 
blackboard? 

Q. Yes, certainly. A. It was a policy of the Commission 
which I inherited upon my arrival, being considered a principle of 
zoning, that opposing frontages should l)e zoned alike, so that a 
))erson on one side of the street could not say that he was dcnicMi 
privileges that the opposite side held. We tried to zone hack f)n any 
frontage ecjual depths. The east side had a depth of loO feet. The 
west side had (id feet. Second, wherever it was propo.sed to develoj) 
the property with ,<ome large hiiilding and the develo]>ment was con¬ 
sidered favorable hy the K.xecutive Otlicer, and, thereby, the Chair¬ 
man, if he approved of it, the change was advertised for ]>ublic heal¬ 
ing, thinking it wouhl In' an improvement to the section that a desir¬ 
able building l)e erected. It would be increjising the movements in 
the city hy replacing vacant lots with buildings. 

The third thing was that Massachusetts Avenue was originally 
designed by the original Zoning Commii«sion as an apartment hous(* 
street. The original Zoning Commission felt that it being clos(' to 
the central business section and being a wdde street it .should ])rop(‘rly 
be zoned as an apartment house street; that the property located on 
Ma.ssachusetts Avenue was the highest valued residential [»rop(*rty. 
almost, in the District of Columbia, being located so close to the 
central businesv's section; therefore that the j)roperty should have 
the greatest privileges with respect to zoning. These things that 1 
am (pioting are j)olicies that were handed down to me by my prede¬ 
cessor. 

Q. Major, wjis or was not this line (indicating on blackboard) 
extended straight through so that it came within three feet of this 
corner of lot 27 originally? A. The zoning atlas shows that it 
originally came this was (indicating). 

Q. What explanation do you give of the fact that the letter of 
September 0, 1022, from Mr. Donn to yourself specifically stated 
that that line came within three feet of this point? A. I do not 
try to explain that. I do not know* why he said it. I have the 
original zoning atlas. 

Q. So that the 100 foot line did not originally extend all the way 
down here, but only to this point (indicating on blackboard)? A. 
I do not know w^hether that is the line or not. (After referring to 
atlas.) That is 8(>.0 feet. 

Further cros<-examined hv Mr. Perrv: 

« c 

(h Is it not a fact that the wider zoning on the east side of 21st 
street was on account of Mrs. Walsh’s residence there? A. T think it 
was on account of the lot line. 
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Q. Is it not a fact that Mrs. Walsh has a residence there? A. 
She has, yes; I understand she has. 

Q. Do you not know she has? You know that there is 
14*2 a big house there? A. I know there is a big house, and I 
heard that she owns it. 

Q. Is it not a fact that it was to leave her property intact? A. 
1 presume that is so, although that line follow’s the lot line, as this 
line follows it here (indicating on blackboard). 

Q. But that house was the reason for doing it, w’as it not? A. I 
would assume so. 

Mr. Perry: That is all. 

Cross-examined by Mr. Gardiner: 

Q. I believe you said that these policies which were enumerated 
by you or wdiich you say w^ere considered by you with reference to 
the action taken by the Zoning Commission were policies handed 
down by your predecessor? A. Yes, sir. 

Q. Did you adopt those policies in connection with this proceed¬ 
ing. A. You mean, in October, 1922. 

(}. Yes. A. I did; yes sir. 

Q. May I ask you this one question. You said that the Chairman 
of the Commission passed on eveiything that came in in connec¬ 
tion w’ith your recommendations. I did not quite understand w’hat 
you meant by ‘passing on.’ A. I am required, under the rules of 
procedure of the Zoning Commission, to recommend on zoning mat- 
lei-s to the Chairman of the Zoning Commission; and by passing on 
it I mean his action taken with respect to my recommendations. 

(J. In other words, then, as I imdei-stand it, you nmy the original 
r(‘commendation, the Cliairman then passing on it, and it then 
goes from there on to the Commission itself for action. A. If the 
Chairman a[)proves the public hearing it comes back to me for 
a<lvei1ising for a public hearing. If he api)roves the recommenda¬ 
tion to deny ])ublic hearing, the pa[>er does not appear again until 
an executive .‘session of the Zoning Commission, w’hen it is taken up 
for vote by the Zoning Comission. 

.Mr. Gardiner: That is all, vour Honor. 

Redirect: 

Q. In writing your recommendation to the Zoning Commission 
for a public hearing w’ere you moved onlj^ by the fact that the 
change was in accordance wdth the policy of the Zoning Commis¬ 
sion? A. I do not undei-stand the question. 

The Court: He enumerated certain considerations which you said 
were matters of strict j)olicy, and those were the only consid¬ 
erations. 

148 Mr. Perry: That was in response to a question by Captain 
Emig. 

Mr. Wilkes: If he stated that, that is all, your Honor. 
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Mr. ITackett: Wc have just one question to a.'«k this witness. 

The Court: You may ask it. 

Recross hv Mr. Ilackett: 

Q. Have you a copy of tlie rules of procedure of the Zoniu" 
Commission, Major? A. Yes. I ju.^t read the part that referred 
to the recommendation of the E.xecutive Othcer. 

Q. It is in your record, so it can he hrought in if material? 

It ha.s been read to the Court. On May 5, 102*2, the Zonin." Commi.^- 

.don authorized the Executive Oflicer, upon arrival- 

Q. I undei*stand we have ha<l that. .\re there any other rules 
of procedure in writing? of the Zonin" Commission? A. Oh, yes; 
they arc extended throughout all the hooks from 1020 to 1024 in 
the execaitive minutes. 

Q. Have they ever l)een collected? .\. They never have been 
collected in a separate volume; no. 

Q. So that a citizen can not find out what they are except 1)V 
going through all those Iwoks? A. He can go through the 
books to find out. 

Mr. Ilackett: That is all. 

Statement of evidence agreed to. 

W. GWYNX GARDTXER, 

for 2100 Mass. Ave., Inc. 

E. IT. STEPHENS, 

JAMES C. WILKES, 

Atfjfn. for All Defendants Excepting the 2100 Mass. 
Ave., Inc. 

The (’ourt, on the conclusion of the testimony above set forth, 
heard argument by counsel for the parties and upon the conclusion 
of argument announced the ruling of the Court and requested coun¬ 
sel to agree u])on the terms of the final decree, which was subse¬ 
quently duly presented to the Court and signed. 

The foregoing statement of evidence l)eing true, accurate and 
complete and plaintiffs praying the Court to sign the .same this — 
day of July, 124, the Court heerhy ap])roved the same, and it is 
signed now for then and ordered to be made part of the record. 

WENDELL P. STAEEORD, 

Justice. 

144 fEndoi-sed:! Ecpiity. #42;)70. Larrahee et als. vs. 
Bell et als. Notice. Statement of Evidence. Wilson it 

Ilackett, Munsey Building. Washington, D. C. Piled Jul. Id, 10*24. 
Morgan H. Beach, Clerk. 

145 Endorsed on cover: District of Columbia Supreme Court. 
No. 4270. Ruth Estelle Looj) Karral>ee et al.. a])pellants, vs. 

J. Franklin Bell et al. Court of Apjx'als, District of Columbia. 
Filed Jan. 5, 19*25. Henry W. Hodges, clerk. 
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140 Court of Appeals of the District of Columbia, January Term, 

1925. 

No. 4270. 

Ruth E. L. Larrabee et als., Appellants, 

vs. 

J. Franklin Hell et als., Appellees. 

Now come the appellants, Ruth Estelle Loop Larrabee, Larz 
Anderson, Phillijis Memorial Gallery, Inc., Eliza I. L. Phillips and 
Mary L. Jenninj^s, by their respective attorneys, and dismiss their 
ap|joal in the al>ovc entitled cause, at their own cost. 

ARTHUR IIELLEN, 

Attorney for Ruth Estelle Loop Larrahcr. 

IL ROSS PERRY, Jr., 

Attorney for Larz Anderson. 

CHAUNCEY ilACKETT. 

/ 

Attorney far Phillips Memorial Gallery, Ine., 

Eliza I. L. Phillips, Mary L. Jennings. 

147 [Endorsed:] No. 4270. Court of Appeals of the District 
of Columbia. Larrabee et als. vs. Hell et als. Pnecipe 

disinissinjj; appeal as to certain appellants. Court of Appeals, Dis¬ 
trict of Columbia. Filed January 9, 1925. Henry W. Hodges, 
clerk. 

148 Court of Appeals of the District of Columbia, Januai’y Term, 

1925. 

No. 4270. 

Equity. No. 42,370. 

Ruth Estelle Loop Larrabee, Larz Anderson, Mary L. Jen¬ 
nings, Eliza I. Laughlin Phillips et al.. Appellants, 

vs. 

J. FIunklin Bell, Cuno H. Rudolph, James F. Oyster, Clarence 

0. Sherrill, et al. 

I, Henry W. Hodges, Clerk of the Court of Appeals of the District 
of Columbia, do herby certify that the attorneys for the appellants 
Ruth Estelle Loop larrabee, Larz Anderson, Phillips Memorial Gal¬ 
lery, Inc., Eliza 1. L. Phillips and Mary L. Jennings, filed in this 
otfi(*e on January 9, 1925, an order dismissing the appeal in the 
above entitled cause as to the said appellants; and as to them, the 
said Ruth Estelle Loop Larrabee, Larz Anderson, Phillips Memorial 
Gallery, Inc., Eliza 1. L. Phillips and Mary L. Jennings, the appeal 

9-4270a 
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has accordingly l>ocn entered di?iniss<Ml piimiant to Rule 12 of this 
Court. 

In testimony whereof I hereunto sul)scrilx‘ my name and affix the 
seal of said Court of Appeals, at the City of VVashington, this 9th 
dav of January, A. D. 1925. 

[seal. I HENRY W. HODGES, 

Clerk of the Court of Appeals of the District of Columhia. 

149 [Endorsed:] No. 4270. Court of Appeals of the District 
of Columbia. Certificate Order of Dismissal as to Certain 

Appellants. 

150 In the Court of Appeals for the District of Columbia. 

No. —. 

Ruth Estelle Loop Larrabee et al., Appellants, 

vs. 

J. Franklin Hell et al.. Appellees. 

Request to Avoiil Printing of Cnnecessarif Matter of the Record. 

Counsel for Appellants suggests that the Clerk of this Court elimi¬ 
nate from printing of the record as unnecessary matter, under sec¬ 
tion 5 of rule 6, the following specific items; to wit : 

1. Omit the printing of the following parts of the ‘‘Statement of 
Evidence” filed in this cause, designated as “Zoning Regulations 
of the District of Columbia, and the Act of March 1, 1920” being 
also designated as page 21, of siiid “Statement of evidence.” 

2. Omit the printing of the following parts of the “Record of 
Rlea.sings and exhibits” filed in this cause, designated as follows: 

{a) Exhibit I to bill of complaint, being a blue print, in all 
res|)ects similar to the blueprint filed with the answer of the Appel¬ 
lees, also designated as page 36. 

(b) All of pages 46, 47, and 48, being “Reasons why this peti¬ 
tion should be granted, and being portion of exhibit H to said bill. 

(c) Exhibit J, to said bill, being pages 51, 52, 53, 54 and 55 of 
said record. 

(d) Subpoena to answer and returns thereon, pages 59 and part 
of page 60. 

All the remaining portion of said record is hereby designated as 
the parts of the record necessary^ for printing, and request the print¬ 
ing of those parts only. 

CLAYTON E. EMIG, 
Attorney for Appellants. 


January 10, 1925. 
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Copy of the above designation of record received this — day of 
Januarv, 1925. 

W. GWYNN GARDINER, 

(D. R. S.) 

Attorney for Appellees 8. 

F. H. STEPHENS, 

JAMES C. WILKES, 

Attorneys for Appellee- 1 to 7, Inclusive. 

151 I Endorsed: | No. 4270. Court of Appeals D. C. Larrabee, 

et al., appellants, vs. Bell et al. Designation of record for 
j)rinling. C. E. Eniig, Atty., 1707 P St. N. W. Court of Appeals, 
District of Columbia. Filed Jan. 12, 1925. Henry W. Hodges, 
clerk. 
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